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OF 


The Dutcheſs of Albemarle | 
and * Appellants. 


n | j | 
Chriftopher Monke, Eſquire| ir 


AGAINST - Lg 


The Earl of Bath, and others, Reſpondents; 


EFORE we come to the Caſe onthe laſt Duke's Will, Duke Ges 
—it will be neceſlary firſt to take Notice, how the Eſtate Settlemene in 
ſtood ſettled by Duke George, who made his Will, Da» jyif2. -_ 
ted the 8th of June 1665, and thereby gave his Eſtate - 
to his Son Chriſtopher late Duke of Albemarle, and his 
Heirs for ever. He alſo made a Deed, dated 21 of Dee. 1669, 
whereby in Conſideration of his Son's Marriage, and of 20000 /. bi 
Portion, he conveyed all the Eftate to the Duke of Newcaſtle, . I 
and other Truſtees, to the intent to raiſe a preſent maintenance jt 
of 3000 1. a Year for his Son, and 2000 4, a Year Joynture for 
the Dutcheſs, and ſubjed& to thoſe Charges to himſelt for Life, and 
then to his'Son for Life, and then to his Sons in Tail-Male 3 and | 


then to his own right Heirs. _ «i 
- The:late Duke GImiftaphen, by Will dated the 234« of. Aug. 36255 will of 234 Ee 
being alſo ſeized of other Eſtates of his @wn Purehace;# Devaſed 44 157 5. f 
New-Hall and a conſiderable other Eſtate,to the Dutcheſs for Life ; 
as alſo, that ſhe ſhould have her Rent charge of 2000 L, per arm j 
ſettled on her in Marriage, and 4000 1. per azz more duringher Þ: 
Widowhood 3 and declares that in all he intendeth her 8000 /U. MY 
A per WIERD © - 
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Will of 4th 


Fuly 1687. 


Contents of 


(2) 


per annum. And afterwards Deviſeth his Debts to be paid 3 and 


confiderable Legacies to his Friends, and a conſiderable part of 
the Eſtate to the Earl of Bath and his Heirs, ſubject to his Debts 
Legacies : Which will is produced by the-Earle of Bath. 

The Duke intending to-go-to Jamnice, and to-make a New 
Will, and the Earl of Bath having the Duke's Will in his Cu- 
ſtody, the Duke in 1686 ſent to the Earl of Bath for his Will, 
for ſo it is proved by Mr. Crofts, the Earl's Witneſs, that he going 
into Corzwall, the Duke defired him to ſpeak to the Earl for it, 
and the Farl by his Anſwer confeſſeth that Sir Tho. Strirger, about 
the ame time writ to him for it, and confeſleth by his Anſwer, That 
when he came to Town, he carried it, and delivered it tothis 
Grace? whereupon hefaid by his Anſiyer, That the Duke thanked 
hich for "Truſting lim, and took it from him, and told him he 
would* give him a better thing in Leu theteof ; but does not pre- 
tend to any Witneſs to prove the Duke ſaid or did ſo. 

The Duke did molt folemnly 8 deliberately make and publiſh his 
laſt Will, bearing date the 4th of Fly 1687, whereby he makes ſeve- 
ral honourable diſpoſitions of his Eſtate,and gives theDutcheſs about 
Boool. per anmmmn for het Lifes .appoims a Tomb for his Father, 
Mother, and himſelf to be erefted, not exceeding oool. And 
purſuant to the Intentions of his Mother, appoints5 his Execu- 
tors to lay out 150041. forthebuilding of an Almes-Houſe for 20 
poor Widows, and 4©00 /. for the Endowment thereof ; Deviſeth 
ſeveral Legacies to his Friends, and gives to Sir Walter Clarees a 
conſiderable Eſtate at Waltham-Croſs and elſewhere, of the value 


of 1500). per annum, afterthe deathof the Dutcheſs, and gives allo - 
| Eſtates to his Cowlin Mrs. Farewe/, and Mrs. Rawlinſor, and their 


Ifſne. Gives his Eſtate in IJrelard to his Couſin Herry Monke, who 
lives in Jreland, and his Sons in Tail Male, with remainder to his 
Couſin Colonel Tho. Mozke in Holland in Tail Male, remainder to his 
right Heirs. He Deviſeth to Bevile Greenevill, Son to the Earl of 
Bath, his Eſtate in Sv, and in fome other parts, which is of the 
value of 30000 /. to him, and his Sons in Tail Male, with remain - 
der to his ſaid Coufm Morke in Holland, and his Sons in Tail 
with remainder to Mozke in Trelaxd : he provides well for his Debts, 
and all the reſt and reſtdue of his Eſtate, and remaindersthereof he 
Deviſeth to his {aid Couſm, Col. Thomas Monke in Holland for Life, 
with remainder to his Sons in Tail-Male, with remainder to Monke 
m treland, and his Sons in Tail-Male ; and jadds a Clauſe in theſe 
Words: Ard if it fhall happen that ary Couſin Col. Thomas Monke,or 
any the Heirs Male of bis Body fhall live to come to be in poſſeſſion of the 
Mannors,Lands and Tenememts to him Deviſed, I deſire that they Live 
at Potheridge i» Devonſhire, the Antient Seat of the Family of the 
Monks 3 and 1 do moſt humbly deffre his Majeſty to grant to the ſaid 


Thomas Monke, and. the Heirs , Male of his Body, the Title of 


Baron Monke of Potheridge, ſo that the Name of Monke, 

by his Majeſty's Grace awd Goodneſs, ever remain Bra with jo. 
Eſtate, in the name and Poſterity of the Monkes, ir memory of my 
Dear Father and my ſelf; and inremembrance of the Service my Father 


had 


O ST EL E T 


C30 
had the Honor to render unto the Crown, in the happy Reſtauration of 
the late King Charles the Second. | | 

It cannot be denyed but this Will is without all doubt a 
Revocation of the former Will, of Augaft 1675, and being pub- 
liſhed in Eg/and before the Duke's going to Jamaica, in ſuch fo- 
lem manner as hereafteris fetforth, and republiſhed in Fawaica, 
juſt before the Duke's Death. 

Tthe Dutcheſs on her arrival in Ezgland, was faluted with he 
news of two Deeds,ſet up by the Earl of Bath,of Leaſe and Releaſe, 
ſaid to be executed by the Duke, and bear now date the 15th:and 


of the Legacies thereby Deviſed, and that he did not intend to alter #5 158r. 
the ſame, But to Coroborate and Confirm it, and to ſecure his Debts and 
Legacies Deviſed by that Will : It alſo limits New-Heal, Chtherow, and 
confiderable other Eſtates to the uſe of the Dutcheſs for Life, 
and Sattoz upon Darwert, and other Eſtates, to the value of goo /. 
per annmm, in poſſeſhon to. Sir Walter Clarges and his Sons in 
Tail-Male, with remainder to Sir Tho. Clarges and his Heirs. 
Migdham and Tile Mills, between Mrs. Farewell and Mrs. Raw- 
linſon, with ſome other limitation, and limits all the reſt and re- 
fidue of his Eſtate, and the remainder thereof to the uſe of 
the Earl of Bath and his Heirs on Truſt to pay his Debts and 
his Legacies in his ſaid Will of 1675 mentioned, with and un- 
der a power of Revocation, that he might Revoke and alter the ſaid 
Deed by any other Deed or Writing, in the preſence of Six Witneſſes, 
whereof Three of them to be Peers of this Realm, andupon tender 
of 6 d, and then Covenants, that he will not revoke or alter 
the Will of 1675, or the Legacies therein, but in preſence of 
ſix ſuch Witneſſes as are therein before deſcribed, according to 
the literal Sence and true meaning thereof, 

By thisDeed, the Farl of Bath would avoid the laſt Will of 
1687, which he pretends by his Anſwer was never really in- 
tended by the Duke to be the ſettlement of his Eſtate, but 
that the ſame was done by him only at the importunity of the 
Dutcheſs, to pleaſe her, for that the Dukeintended it ſhould figni. 
fie nothing, for by his Anſwer, his Lordfhip is pleaſed to ſay 
that at the time when this Will of 1687 was preparing, and 
when it was made, the Duke had the Deed in his cuſtody, 
and freſh in his memory 3 and that in a few days after the 
Duke had taken from him the Will of 1675, he gave him the 
draught of the Deed, and defired him to conſider with Coun- 
ſel, whether if he made a Will, it ſhould prejudice the Deed, 
for that he intended not to alter the ſame. And ſays that thereupon 
he did adviſe with Counſel, and afterwards acquainted the Duke 
that he was adviſed, that a Will would not prejudice the Deed 
3 at which he ſayshis Grace ſeemed well pleaſed, anda fterwards 
with the leſs regret, gave way to the laſt Will, and after 
- the publication thereof, in a few days before his going to 7a- 
maica, ſays, that the Duke in his Bed-Chamber, at Newcaſtle-Houſe, 


delivered to the Earl, the Deed and Will of 1675, ſealed upin a 
Cover, 


Deeds of Leaſe 
16th of Fuly 1681,whereby the Will of 1675 is recited, and ſeveral apr) 2 
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| Cover, deſiring him to keep the fame, and knows not any body 


was preſent , unleſs ſome body might be behind the 'Bed un- 
known to him, and ſays, the ſame was not opened untill after the 


Duke's Death. _ | | 5 179 
But here note that the Earl does not pretend toany Witnefles to 
prove a word of all this account of the Deed, or thatever the Duke 
had the Deed, or ever mentioned it from the time of its execution. 
Indeed his Counſel Mr. Coxrtzey fays, That the Earl of Bath under 
great injunQions of ſecrecie, adviſed with him upon the queſtion whe- 
ther aWill would be a Revocation of the Deed ? and that he gave 
him his opinion thereof, That it would not; but does not pretend that 
heever ſpoke to the Duke concerning it : and ſince the Earl by his 
anſwer has put it, we will joyn with him upon that Iſſue,and put the 
whole Cauſe upon it to the judgment of the Lords, Whether the Duke 
did truly and really intend this laſt Will, to be the ſettlement of his E- 
ſlate or not 2 or that he had the Deed at that time before him,and 
afterwards gave it to the Earl as aforeſaid, a few daies before his 
going to Jamaica ? for ſo the Court of Charcery have now taken 
it, and that the Duke's Honour cannot | be ſaved therein. 
Towards the clearing of theſe queſtions, as alſo to ſhew for di- 
vers Reaſons,ſuppoſing the Deed to be a Deed, (which pro hac vice 
we will fuppoſe) Yet that it ought to be ſet aſide as ſurreptitious 
and unduely obtained, tho' it had no power of Revocation : Or, 
21y, as unduely kept and concealed from the Duke : Or,31y, as a 
Truſt for the Dake himſelf, thoit had no power of Revocation,upon 
whichtruſt the laſtWill ought to have its full operation. And 41y,That 
this having ſuch power of Revocation, tho' it had been duly obtain- 
ed, yet the laſt Willought in equity to be conſtrued a Revocation 


thereof under theſe circumſtances, tho' the Letter of the Power 


be not 1n ſtrifneſs purſued 3 and of all theſein order. It will there- 
fore be neceſſary firſt to ſhew the evidence of the laſt Will of the 
4th of July 1687. and the ſolemnity thereof. 

Firſt, Sir Robert Clayton ſwears, that the Duke about Dec. 1686. 


Proofs of the told him his intention, how he would make a Will before he went 


to Jamaica, and told him how particularly he intended to diſpoſe 
the bulk of his Eſtate to his Cozen Collonel Moxke in Holland, and 
other particulars of this Will, and conſulted him to know who was 
proper to draw it; and fays,he adviſed him to Mr Pol/exfen,who was 
alſo his Counſel in other matters, and was the late Chief Juſtice, 
and that by the Duke's direfions he brought Chief Juſtice 
Pollexfes to him about it, and then the ſaid Chief Juſtice 
Pollexfen ſwears that Sir Robert Clayton as he thinks, carried him, 
and that he was often with the Duke about ir, and received 
inſtructions from his own mouth concerning it, and that ſome- 
times Sir Tho. Stringer was alſo there preſent at their diſcourſes, 
and that purſuant to the Duke's inſtruQtons, he drew the draught 
and carried it to the Duke ; which being all by him read to the 
Duke, and corre&ted and amended as the Duke dire&ed, the 
Duke delired him to get his Clerk to write it over fair, which 
he did 3 and afterwards carried the ſame to the Duke, and 
I«cft 
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left the fame with the Duke with a blank for the Executors; 


and that the Duke deſired him to be one of his Executors, 


and that one of the three parts 'of the Will now produced, is 
the ſame he left with, the Duke, of his Clerk's Hand.writing, 
and that ſome of the Interlineations are his own Hand-writing, 
being amendments on the reading it over 3 and ſfivears, when 
he was with the Duke, it was generally in a morning, and 
that the Duke was very ſenſible, and in a fit condition to make 
a Will, and that he never in his life ſaw any man more deli- 
berate or fincere in his Intentions, than the Duke was to 
have his Eſtate fo ſetled, and. go according to this Will z and 
knows nothing of any Importunities: And then both he and 
Sir Robert Clayton ſwear, That not only on this, but on occafion 
of the Sale of Dalby and Broughton to Lord Jefferies, they en- 
quired what Deed or Settlement the Duke had made, and were 
told, there was none. And Sir Herry Pollexfen ſays, That if 
he had heard of any ſuch, he would have taken effe&ual 
care to have revoked it z and that he had a former Will be- 
fore him when he drew the laſt. And Sir Robert Clayton ſays, 
He heard the ſaid Duke ſpeak to Stringer to ſend to the 
Earl for his Will. So much was precedent. Beſides that, Sir 
Henry Bellaſts ſwears, That on occaſion of the Duke's giving his 
preſent Majeſty, when Prince of Orazge, a great Treat at New- 
hall, the Duke told him, he expe&ed no Return, but his Kind- 
neſs to his Coufin Mok 3; and, that he himſelf intended to 
provide well for tim and his Son. 


Now, for the time and manner of Publication , it was Publication of 


thus : At Sir Robert Clayton's Houle, juſt after the Dxke had exe- 
cuted the Deeds of Sale of Dalby and Broughton to Lord Jeffe- 
ries, he withdrew into an inner Room, when Lord Jefferies 
went away 3 and though the Dzke did not acquaint Sir Rob. 
Clazton thereof, from whence the Earl draws an ObjeQion, 
That it muſt be a Clandeſtine Will, got by Importunity, be- 
cauſe it was done at Sir Robert Clayton's, and he not a Wit- 
neſs ; and that the Witneſles came there, the Earl knows not 
how. Yet the reaſon thereof moſt plainly appears by Sir 
Robert Claztorws Depoſition, That though he was privy to the 
firſt Inſtructions and Directions about 1t, yet the Duke did not 
call him to be a Witneſs, becauſe in. the interim of time, 
while it was drawing, the Dake had taken a Prejudice againſt 
him, for'that the Duke believed he could prevail with Lord 
Jeferies to releaſe him of his Articles about Dalby and Brough- 
ton - And he had not ſuch power with Lord Jefferies as the 
Duke conceived : Which Sir Robert gives for the reaſon why 
the Dxke did not call him to be a Witneſs, but fays, He was 
not a Stranger thereto, for that Sir Tho. Stringer told him 
what they were going to do, and defired him to go to be 
a Witneſs, but he was nice, and on the ſaid account declined 
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(5) 
ooing with them, unleſs the Duke himſelf would ſpeak to 
Pim.” And Sir Robert further ſays, That the Earl of Bath ap- 
pointed to come and witneſs the Deeds to Lord Jefferies: but 
coming ' a little too late, he told the Earl, That the Duke was 
perfefing his Will in'the next Room : And there they wal- 
ked till it was done. And gives particular Inſtances why the 
Ditke was then of very good Underſtanding ; and that he got 
the better of Lord Jefferies, in the Debate about 1000 Guineas, 
inſtead of 1000 /. of the Money to be paid. 
Witneſſes to 'It came to be done at Sir Robert Claytor?s, as is proved, be- 
the Will of cauſe Sir Tho. Stringer was "the 'next- morning to go the Cir- 
q cuit, 'and there' was 'tto other time left. It was perfected in 
the preſence of Anthony Parker Eſq; the Duke's Steward of Cli- 
therowe,” who fays, That going to' receive the Duke's Com- 
mands: 'into the Country, he defired him 'to' follow him to 
Sir Robert Claztorr's, arid there defired him to attend as a Wit- 
nefs. Thomas Stringer, 'Son of Sir Thomas Stringer, whom the 
Ds#ke alfo defired, and Mr. Parker and he ſay, That whilſt the 
Dyke was doing the ſame, the Ear! ſent a Meſlage to him of 
his being without, and the Dxke ſent word, he would go to 
him, but ſtay'd till he had finiſh'd all he had to do. And the 
third Witneſs was Mr. Crofts, and Sir Tho. Stringer was alfo pre- 
ſent, but did not ſubſcribe as a Witneſs with the others, be- 
| cauſe he was named one of the Executors. 
Three partsof There were of this Will three ſeveral parts, all of them in 
the Will of, WOrds the ſame, one of them in the hand-writing of Sir Hery 
diſpoſed by Pollexfer's Clerk, the other two in the hand of Sir Tho. S:ringer's 
the Duke, Clerk 3 every one of the three parts were 19 ſheets of Paper ; 
and. the Dxke did not only himſelf put his Hand and Seal to 
every one of the 19 ſheets of each part, but alſo cauſed all the 
Witnefles to ſubſcribe their Names to every one of the ſheets, 
and then had each of the three parts ſealed up in diſtin& Co- 
vers, under his own Seal, and carried the fame home, and lock- 
ed the ſame up in his Cabinet, and endorſed on the back of 
each of them, with his own Hand, theſe words, My Laſt W:/, 
4th. July 3; and there they reſted for ſome time, till he came 
near going away, and then he ſhewed them to Mr. Bowes, who 
was another of his Counſel, and told him how he intended to 
give one of them to the Lady Elzz. Pierpoint, to be given to the 
Dutcheſs of Newcaſtle ; and the other to carry with him to Ja- 
#1ica 3 and told the ſame alſo to Dr. Share, on his preſſing him 
for his Health ſake to leave theTown,and thereupon told him, he 
was going to Lady Elizz, Pierpoint, and ſhewed him one of the 
Wills in Fis Pocket, and that he had no more to do in Town, 
but leave that, or to thatpurpoſe. As alſo Dr. Barwick ſwears, 
That the Dxke, after he had made the Will, told him, That he 
had made his Will, and named him one of his Executors and 


Truſtees 3 and that he never heard any thing of it till 
then. 
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then. Which plainly falffies what Mr. Crofts has pretended. 
That Dr. Barwick uſed Means to perſwade the Duke to it. And 
Lady Ekz. Pierpoint ſwears, That the Dake, the day before he 
went, left with her one of the Parts, which he declared to be 
his Will, and defired her to take great care that the ſame be de- 
livered to the Dutcheſs of Newcaſtle > which was accordingly 
done : And Mrs. Mozk proves the other Part delivered to her 
Husband Col. Tho. Monk : And the Duke's Letters, and other 
Evidences, prove, That the Dake at that time ſent for Col. 
Monk, into Hol/and, to come to him before he went to Jamaicaz 
and writ to the Prince, to have his Leave for him to come ; 
and when he came, gave him 3ose /. to bear his expences, and 
uſed to ſet his Son Chriſtopher, the now Plaintiff, next to himſelf 
at Table, and entertained the Colonel's Wife and Family with 
the greateſt Kindneſs imaginable, with Lodging and other En- 
tertainment in his own Houſe. The third Part of the Will he 
carried with him to Jamaice, and kept in his ſtrong Box with 
his choiceſt Papers 3 and in his laſt Sickneſs, at a time when he 
was better, he opened the Box,and having given Dr. Sloane ſome 
Letters of the late King Charles the Second, Duke of York, and 
Duke of Gloxceſter to read, he took alſo out of the Box his ſaid 
Will, and declared it was his Will 3 and Dr. Sleaze not minding 
him ( becauſe he was reading the Letters) he called to him, 
ſaying, DoGor, This 3s my Will, and put the ſame up again in the 
preſence of Dr. Sloane, Mr. Rainey,and Mr. Fountain, two of his 
Gentlemen, and defired, That if he ſhould relapſe and dye, the 
Key of the Box might be delivered to his Wife. This, 'tis 
pretended on the other fide, was not a Re-publication, becauſe 
it was not formal 3 and ſo it has been faid by the Court ; but 
the Anſwer 1s plain, That this was a declaration of it to bd his 
Will, which 1s the ſubſtance of a Publication 3 and the more 
accidental it was, the more it ſhews the ſincerity thereof, and 
that he was not under any importunities to doit. And, that 
the ſaid Will was not clandeſtine or ſecret, appears further by 
this 3 That Sir Tho. Clargis by his Anſwer confeſſeth, That he had 
a Copy of it before it was perfe&ed, (as is ſuppoſed from 
Sir Tho. Stringer) and that he made uſe of that Copy 3 for Sir 
Henry Pollexfen (wears he came to him about it, and would 
have per{waded him to diſcourſe the matter of the Deviſe ro 
his Son, 'or to that purpoſe; but he utterly declined diſcourfing 
with Sir Tho.Clargis thereon. And Sir Walter Clargis confeſſeth,he 
had ſome notice thereof, and did go to the Duke, and with 
Modeſty expreſſed his ſenſe of the ſame to the Duke, That a 
Remainder after the Dutcheſs's Life, was not of that conlſe- 
quence to him : But the Duke was not prevail'd upon to alter the 
ſame. 


The 


Re-publication 


in Zamaicz. 


(8) 
The aforeſaid matters, ſome of them precedent to the Will. 
ſome of them / concomitant , . and ſome of them ſubſequent, 
are conceived to beas fulland as clear and undeniable proofs 
of the Will, and of the Duke's real intentions thereby, that 
the ſame ſhould be the compleat Settlement of his Eſtate, as 

ever can be of any thing. | | 
The Deed of But now the Deed which is to ſet aſide ahd avoid this Will, 
1681. is further to be conſidered; and there are not only ſtrange 
inconſiſtencein the account that is given thereof, but alſo in 
Eve wine, the ſubſtances of the Deed it ſelf 3 not that from this or any 
ſes tothe thing elſe we will now enter upon the queſtion, whether 
Decd of 1682. the ſaid Duke Sealed the Deed or not : for then ſhould we of- 
fer the Evidence of my Lord Cheyrey, Mr. Butler, Mr. Chey- 
The Raſure. zey,Mr.Bowes,and Dr.Barwick, who all of them ſwear that when 
they were firſt produced,the Leaſe was dated in 1681,and the 
Releaſe in 1682.which being extraordinary, made them remark 
it, and Mr. Bztler, and Mr. Bowes with much adoe, after notice 
taken thereof, got leave to read it, and found it to be 1682. 
Sir Will. Foues and there appeares now a plain Raſure made in the Figure 
eaunſ/® of 1 as alſo of the Year of the King in the date of the 
Deed : and note if it had been 1682, as the ſaid five Wit- 
neſles ſay it was, it had not only been void at Law, becauſe 
the Leaſe was determined 3 but Sir William Jones alſo was 
dead in July 1682 3 but alive in 1681. It istrue,Mr. _ 
now the Earls agent, ſays that though he there firſt read it 
L682, yet when it was queſtioned, he ſhewed it to them all 
round, and they were all then ſatisfied , that it was 1681, 
which is poſitively contradicted by theſe five Gentlemen, 
who all ofthem ſwear they went away, believing it tobe 1682. 
And therefore Mr. Bowes, and Mr.Cheyney, by Lord Cheyney's 
direction, took notice of it in writing,# and now produce 
them : Nay, Mr. Crofts has confounded himſelf in this mat- 
ter, by a Letter he writ the next day to Mr. Bowes, that he 
had gone to the Earl's again, to ſee the Deed, and aſſured him 
that 1t was 1681 3 which he needed not have done, if they 
had been all ſatisfied before, neither will we enter upon the 
evidence of the Seal-Cutter Mr. Eaſt, who ſwears he cut the 
very Seal of the Duke's Arms upon the Deed, forthe Earl of 
Bath, and that he paid him Z/. 10-5. for it, with a little 
Seal of his own Arms; and produces the Impreſſion of both 
The Seal of them, kept by him. Nor will we now conſider of the 
eight witneſſes, who by compariſon of hands Swear they do 
not believe it to be Sir Willzam Jones's hand on the back of the 
Againſt the Deed, nor thofe who diſprove the Duke's hand, and Sir Joh 
hands of Sir Coppleſtors handsfor all thoſe matters they will ſay were offered 
—_ Capte. ÞEfore 2 Jury, anda Verdict for the Deed : And we will for 
fons andthe this timeſuppoſe it to be aDeed,with this, that the finding of 
Duke, it to be a Deed, was no more than finding that the Duke 


did 
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did Seal and deliver it : But what the Law or Equity was 
upon the Deed, was never ſo much as once mentioned at 
the Tryal. But the Operation thereof in Equity remained 
in the ſame plight as before the Tryal, fave only that where- 
as the Court before doubted whether it was a Deed, and 
therefore directed it to be tryed : They were now to look 
upon it as a Deed, but were not to look upon it the more ſo, 
becauſe we have not moved for a new Tryal; for that we 
had ſo done if we had not been fully poſſeſſed, that there 
werc ſufficient grounds of Equity to be relieved againſt it. 


We will therefore proceed to the further account given Eby his an- 
ſwer, ſays,Sir 


of the ſame by the Earl of Bath, in his Anſwer, he ſays the 7h, $wnger 


Draught was Originally prepared by Sir Tho. Stringer, and was nor to be 

is in his Sons hand writing, and interlined by himſelf ; but + oben 

after he had ſo drawn the Draught, the Duke would not of the Deed, 

truſt Sir Tho. Strizger with the knowledge of the further _—_— 

proceedings of it, leſt he ſhould diſcover it to the Dutcheſs 3 care and con- 

and the ſaid Earl conteſſeth that therefore Sir Tho. Stringer du of Sir 

mightliſay, That he knew nothing ofthe Execution of the Deed, Oe 

for that he did not 3 bat he ſaysit was committed to the Care 

and Conduct of Sir }:/, Jones, who had the peruſal of the 

Draught from the Dute, and as is ſaid , ſwrit theſe words 

in the Margent of the Draught, [wviz.] 1 approvethis 

Proviſo, Will. Jones ) but it is not pretended that there is 

one other word writ in the Draught by Sir Will. Jones, nor 

any the leaſt Alterations by him. And the Earl, by his An- 

ſwer further ſays, he knows not who Ingrofled it , but it Andthat the 

was all committed tothe Care and Condud of Sir Will. Jones, Ea) knew not 

who he ſays was at Albemarle-Hoiſe to witneſs it. "— "— 
We ſhall preſently ſee how this account given by the Earl 

11 his Anſwer will agree with the Evidence in the Caule 3 

and what Care and Condu&t a man of Sir Will. Jones's great 

Learning and Integrity had of this poor Deed, to let it paſs 


| his hand without the leaſt of his Remarks or Amendments 3 


For tho there are many other Arguments of Fraud and Sur- 
priſe againſt it, yet there can be none ſurer and \tronger 
than what appears upon the very face of the Deed it ſelf,and 
for that purpoſe we will view it now all over, and by the 
way will allow that every over-ſ{ight or miſtake in a Deed 
ſhall not be an Argument ofFraude, where other things and 
Circumſtances ſtand fair, but where it is nothing but miſtake 
and deluſion, from the beginning to the end, and under ſuch 
other circumſtances as attend this Caſe, there it 1s graet con- g,,,.;.. .-4 
curring Evidence of Surprize. Miſtakes ap- 
Firſt, It recites ſome parts of the Will of 1675, and plainly ne * 4108 
miſtakes in the Recital of other parts of it, and then it labours : 
to make a Conſideration in Phraſes,very unuſualto Sir Willa: 
Jones, or any other Lawyer, as well as unbecoming their 
$kill : for it goes thus: And whereas it may be thought ſtrange, 
That the ſad Duke by his ſaid laſt Will and Teſtament, — 
C y 
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by theſe preſents the ſaid Ditke doth confirm,  an4 doth not in- 
zend to revoke that the ſaid Duke ſhould give his Eftate from 
his Heirs at Law. ' Therefore for the ſatisfa&Fion of the world 
therein, the ſaid Duke hath declared,and by theſe Preſents doth de- 
clare, that he hath taken into his ſerious Conſideration, that a 
conſiderable part of his Eſtate was given ſrom the Crown 5 and 
the Duke is ſenſible of the great Honours and Favours that his 
Majeſty did beſtow upon his late Father, both in his lifetime 
Jos _ his deceaſe; and the great Grace and Favour which 
his Majeſty ever fince the ſaid late Duke's death hath beſtowed, and 
continually doth beſtow upon the ſaid Duke, which the ſaid Duke 
doth with all humility acknowledge : And whereas it is the unhappi- 
neſs of the ſaid Duke, that She who is the right Heir at Law to 
him by Deſcent, was Married tos the Son of one of them that 
had a hand in that horrid Murther of that Bleſſed Martyr K ing 
Charles the Firſt of bleſſed Memory, and therefore oe Duke 
cannot out of his Duty to God Almighty, or to his Majeſty, per- 
mit the Children of any perſon Vows of any Regicide to en- 
joy any part of his,or his late Father's Eſtate,either paternal,or gran- 
ted by his late Majeſty, or otherwiſe. Now this Indenture wit- 
zeſſeth that for the preventing of ſo Tugrateful and Diſhonourable 
a Deſcent, and for the Conveying, Settling and Aſſuring of the 
ſeveral Honours, Mannors, Lands, &c. of the ſaid Duke upor: 
a perſon of Honour, and the moſs Deſerving of the Kindred, Fa. 
mily and Blood of the ſaid George late Duke of Albemarle, Fa- 
ther of the ſaid Duke i And for Corroborating and Confirming of 
the Will aforeſaid, made by the ſaid Duke , and for the ſecuring 
the ſeveral Legacies to the ſeveral perſons therein deviſed : And tothe 
end that no pretended laſt Will or Teſtament ſhould be ſet up by any 
perſon whatſoever, and for preventing any of Claim or Pretence to 
any of the ſaid Honours, Mannors, Lands, Tenements, or Herdita- 
ments,by the right Heirs at Law of the ſaid Duke by deſcent,or by any 
pretended or counterfeited Will that poſſably wright be ſet up by ther, 
or any other perſon after the ſaid Duke's Deceaſe, there being too ma- 
ny ſuch pradices in this latter Age. The ſaid Duke, for the Conſe- 
deration aforeſaid, and for the natural Love and Aﬀetion which 
he beareth unto the Right Honorable John Earl of Bath, his moſt 
dear and near Kinſman of his Father's fide, and of the many good 
Offices which the ſaid Earl of Bath hath continually done, both to 
the ſaid late Dukein his Life, and to the ſaid Duke ſince kis death. 
And for the natural I ove and AﬀetFion which he beareth to Sir 
Walter Clarges Barr. his next Kinſman on his Mothers ſide;and 
to\ his near Kinſwomen Mrs. Mary Farewell, and Mrs. Eli- 
zabeth Rawliſon, and for divers other good Cauſes him thereto 
moveing , he the ſaid Duke doth Grant, Bargain,Sell, Releaſe and 
Confirmto the Truſteesand their Heirs (ames no Lands in the 
granting part) bat in general thus : All the ſaid Duke's Honours, 
Mannors, Lordſhips, Offices, Lands, Tenements, and Heredita- 
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(12) 
ments of the ſaid Duke of Albemarle,(and tellsnot which of the 
Dukes) in the Kingdoms of Ezglard, or Ireland, and Carolina, 
and elſe where, in any other Nation or Country. To the 
Uſe and Purpoſes herein after intended, and ſo declares the 
Uſes of the ſeveral Mannors and Lands, as was firſt herein 
before ſet forth. 


Now we do Appeal them to ſhew that ever any Lawyer Some obſerva 


paſſed ſuch Stuff and Nonſence in the Confideration of a 
Deed, as to be thereby proclaiming his reaſons to the world 
about Regicides, and Martyrdoms3 as alſo about the moſt 
worthy and deſerving of his Father's fide, and of his Mothers 
fide. To fay it is to prevent a counterfeited Will, a practice 
too much in the late Age : That muſt be a forged Will, and 
is always prevented by the Law. To fay it isto prevent the 
Deſcent to the Heir of the Regicide, which, had been every 
Jot as well prevented by the Will of 1675, or any other Will. 
To fay that it is to prevent ſuch counterfeit Will as might 
be ſect up by the Heir at Law ( who 1s ſo far from needing 
to {ct up a Counterfeit Will, that he needs not to ſet up a 
good Will, his Title being beſt by deſcent. Burt alas! it is 
yet worſe than all this,for it ſays zt 7s fo Corroborate,and not to 
Rewvoke the Will of 1675, and toſecure the Legacies which is an 
Impoſiibility mn Law, for if the Eſtate paſs by the Deed, the 
Grantee muſt Claim by. the Deed, and not by the Will, but 
tho 1n that caſe there were no uſe declared by the Deed; 
bur if the ſame werein general to the uſe of the Will : the Will 
tho thereby revoked at Law; yet might remain a writing 
to declare the uſe of the Deed. And fo wasthe Caſe in Dyer. 
But here it is1mpoſsible to be fo conſtrued, or that the Will of 
1675, can remain of any validity atall,for that the Deed does 
declare the uſe of all the Lands, and there are not the limi- 
tations of any one of the Mannors, or Lands of the whole 
Eſtate, the ſame by the Deed, as they are by the Will : but 
every one of them in one reſpector other differently limited, 
asappears by a particular Paper extracted thereout,except only 
that the Mannors of M;zdgeham and Tyle Mzls arelimited by the 
Will of 1675, to Mrs. Rawlinſon, and Mrs. Farewell, with re- 
mainder to their Sons, and are the ſame way by the Deed, 
but then note that this Deviſe of Midgham and Tile Mills is on 
the Margent of the Will, and every word of it in the Earl of 
Bath's hand,asis proved by Sir William Lewſon Gower deceaſed : 
And then to ſay,asthe Deed does,that New-Hall is in part of 
Dower, and other Lands in further part of Dower , and 0- 
other Landsin full of Dower to the Dutcheſs, are not like 
Sir Will. Jones's for the Duke might makea Joynture 1n barr of 
Dower, or ſettle Lands in part or full ofa Joynture, but could 
not ſettle her a Dower. 


Theſe 
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The Opinion Theſe things appeared. fo. plain inthe Court of Chancery, 
wy ST that the op nes declared, that -they::did- not believe that e- 
W. Jones, ver Sir Will. Jones peruſed the draught, or was confulted on 
the whole ; but only -upon- the. proviſo : whicts is not: only 
very unuſual, and improbable in_a'thing of that conſequence, 
but alſo is an argument for the Earl of Bath, direGly contra- 
ry to the Earl of Baths Anſwer + Who ſays, The care and 
condutt of all was committed to Sir W. Jones, and believes 
he read. it to the Duke,i before it was brought to-be executed, 
and that the Duke was often with . him about it. © 
Eurther Evi- ThE NEXt Surprize appearing upon the face of the Deed, is, 
dence of Sur- That all the Eſtate in Efex, Lancaſhire, and Yorkshire, though 
prize. by the Will of 1675- they would have gone to the Duke's 
Daughters, before the Earl or his Sons or Daughters 3 yet by 
The Eſtate "the Limitations of the Deed, not only the Earl, : and his Sons, 
I hom but alſo his Daughters.would carry theſe Eſtates of great va- 
the Duke's Jne, from the Duke's Naughters 5 which no man can think the 
ts 2 hl t0 Duke would have done, if he had nnderſtood what it was. 
Daughters. They have pretended to anſwer:this, by ſaying, That the 
_ - * Duke tnight intend that towards, a ſupport of the Dukedomw, 
which he expected the Earl would have, and the Court alſo 
took this for a. good. anſwer 3 but that is no anſwer. For firſt, 
how is the Willof 1675: then corroborated, which gave it all to 
the Duke's Daughters? and what tho? the Earl had been to be 
Duke? he had a plentiful Eſtate ſufficient without it 5 but 
next, what is that to the Earl's Daughters taking it from the 
Dake's Daughters ? for the Dukedome was not to go to the 
Earl's Daughters. _ - © | 
| _ Another ſurprize appearing on the Face of the Deed, is, that 
ha an, {r. Whereas the Earl in his Pleadings, - fays, it is'one of the Mo- 
priſe. tives of this: Deed; That there was a defect in the Duke's ſettle- 
mo uf Ment ON his Marriage, in that he had no power to make proviſi- 
not be ptovi- ON for younger Sons : and therefore this Deed was to make 
ded for by the provifion for ſuch younger Sons :: and therefore ' it limits his 
”_ Lands at Redriff and Norton Diſney, for a Second and Third 
Son 3 but it appears, thoſe Lands were all by his Marryage 
ſettlement in 1669 ſetled to the uſe of his eldeſt Son, and 
could not be ſo fetled by this Deed. 
They do not anſwer this by what they have ſaid, That 
Dalby, Broifhton, and Bitchfield , . were allo ſetled by the 
Deed for ſecond and third Sons : for tho' they were 1, yet 
they were afterwards fold, and-it' was after the Sale of them, 
that the Dake, as the Earl ſays, gave him the Deed , in- 
tending, ashe fays, it ſhould ſtand. So then here was 'a 
Deed to make proviſion for younger Sons, and none of 
them could have a Foot by it. 
The next ſurprize appearing upon the Deed, is the limiting 
Stton upon Darwent, &c. a very conſiderableEſtate, for want 
of 
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of Iſſac Male of Sir Walter Clargir, to Sir Tho. Clargis, and 
his Heirs 3 againſt whom the Duke had at that time con- 
ceived _-u diſpleaſure, and continued under it: And it 


is not hike that he ſhould limit ſuch Eſtate to a Man whom 
he would not ſee, as is proved in the Cauſe; Nor was 
there any thing given to Sir Tho. by the Will of 1675. 

Then there is no power given to the Duke, or any body elſe No power by 
by the Deed to make Leaſes. OS for 

Then the ſtrange manner of the Power, that it ſeems fo _- gp thy 
particular, as if it were contrived that he might not know 
or remember what it wasz er might be incapable to pur- 
ſue it, that nothing leſs than ſix Witneſſes, and three of them 
Peers, muſt do, when three credible Witneſſes are as much 
as by the Act of Frauds and Perjuries or any other the 
moſt folema A& is neceſſary; and why ſhould the Dake, 
who was the free owner of his Eſtate, have fo intangled 
himſelf without any manner of occaſion or conſideration, 
if he had underſtood what he was doing ? 

Then comes the Covenant in the Deed, That the Duke The ſtrange 
for the further prevention of the miſchief, and inconveniences that -.-—_— 
might attend any future, ſuddain, or aro Will, which "© Pet 
may in any way defeat his ſaid recited Will, which he doth 
hereby declare to have been made on mature conſideration, as a- 
foreſaid > Doth therefore Covenant that he ſhall not Revoke, 
Amnull, or Diſcharge his P Will or any the Legacies thereh 
deviſed, unleſs by ſome Inſtrument, Sealed, and Executed, in the 
preſence of ſo many, and ſuch Witneſſes as are in the laſt men- 


tioned Proviſoe , ſpecified and deſcribed for credible Witneſſes, 
according to the literal ſence and true meaning of the ſaid 


| Duke, expreſſed in the ſaid Proviſoe. Now the Duke muſt 


certainly be impoſed upon by this 3 For firſt, it is pretty 
hard in any Caſe for a Man to abridge himſelf of ma- 
king, or altering his Will : but next, to make the Duke 
Covenant he would not do it, when by this very Deed 
he had done it to all intents and purpoſes ; as appears by 
the Reaſons aforeſaid ; and ſo the minute he executed the 
Deed, he broke the Covenant of the Deed, and it cannot 
now be denyed, but that the Will of 1675. is revoked 
by the Will of 1687, expreſsly contrary to that Cove- 
nant. 

But if Sir W. Jones had not approved the Deed, (as it 
is faid by the Earl he did.) it need not be much wondered 
what was in the Deed ; for the Duke was in this ſo much 
ont of his ordinary Road and Care he had of ecds, 
that inſtead of the general Rule, he had never to execute 
any Deed, but what was firſt Counter-ligned by Sir Tho. 
Stringer,or in his abſence by ſome other of his Counſel ; as ap- 
pears by many Witneſſes ; and particularly by Mr. Bowes, who 

| D ſays, 


( 14 ) 

lays, in Strizger's abſence he made him to do. it, 3nd told 

him if there was any thing amiſs -in' it, he-muft anſwer 

for it : yet ſo little 'was there of that care-in this' Caſe, 

that the Farl by his Anſwer ſays, That the execution -of it 

was kept 'as a great ſecret from Stringer, - and**the Dutch- 

eſs of New-Caſftle, Lord Preſident, Sir Tho. Stringers two 

Sons, Mr. Bowes and © others all: ſwear Stringer's ' general 
Declarations about it on all occaſions, that he ' knew - no- | 

"thing ' of it, and that he ſaid to ſome of them, he would : 

| ſo ſwear. | | 
Erington's Evi. This they would Anſwer, firſt, by Mr. Eringtor, who was 
dence anſwer- Strirger's Clerk,and Swears that in the Duke's life time,and juſt 
=S in an the before his going to Jamaica, Sir Tho. Stringer gave him an ab- 
, ſtract of the Deed to write over fair, which he did 3 and ] 
took from him the fair Copy thereof, and left the other with ; 

him, which he now produces; and therefore Strizger muſt 

have the Deed; which in the firſt place flatly contradidts the 

Earl's Anſwer. Where he ſays it was kept ſo great a ſecret 

from Strizger, and in the next place'cannot poſſibly be true 

if the Earl's Anſwet be ſo: which in another place ſays, that 

the Deed and draught were kept allalong by the Duke, till 


lately, before his going to Jamaica , given to the Earl as afore- 
faid, and a ſecret from E£trirger : Where then: was there any 


time or room left to believe that Strizger had the Deeds to 
make an abſtra& thereof in the Duke's hfe time ? Conſidering 
likewiſe, not only the Declaration of Strizger-againſt it, bur 
alſo his concurring with the laſt Will of the Duke, and advi- 
ſing him in all the ſubſequent a&s of his life, contredidttory to 
the.Deed : But it is no wonder to ſee an abſtra&t thereof in 
Stringers hand-writing , for ſo have others of the Counſel in 
their hand-writing's taken ſince the Duke's Death, and fince 
he Earl,ſome' weeks after producing the Deed, gave a Copy 
thereof, 'and the far more like it is to beſo 3' becauſe there is 
 Hkewiſe in it the abſtraft of the Leaſe for a year, which never 
uſes to be abſtrafted on any ordinary occaſion : ſo that the e&» 
vidence of Erington appears inconſiſtent with the Earl's Anſwer, 

notcredible, and yet the Court relyed greatly theron. | 
© Neither is all' this Anſwer'd by what they ſay, that 'Sir 
epringers eo. 1 hv. Stringer kept' a Court for the- Earl of Bath after the 
ing WD as,” Duke's death at Waltham, and declared that the Earl had 
as 'much right to the Eſtate, as he had to 'Durarce : For 
firſt, that expreſſion was drawn and extorted from him-in 
Complement to the Ladies, who put him-upon drinking the 
-Earl's Health at Dinner ; and he declared at other times, he 
kept not the Court for the Earl, but for ' one | Mr. Djſher, 
who hath a Leaſe of the Court for' twenty years :'But'all 
theſe pretences- of Stringer's are yet further refined by the' Earls 
'own - Witneſs, Mr. Shaw 3 who ſays: that- preſently after wy 
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firſt news of the Dukes Death Sir Tho. Stringer. made him 
write-to Mr.: Mozke in Ireland, to tell .him that the Duke by 
his Will of 1687. had left him his Eftate in ſrelayd 3 and he 


ſays he did ſend, and afterwards when the Deeds were 


produced, Shaw being preſent, ſtaid till the reſt of the. com- 
pany were gone, and was angry with Stringer for making him 


write ſuch a ſtory to Monke in Ireland : to which Stringer 
anſwered, that he knew nothing of it all at thattime, and 
wondered at it, but that it was well witneſſed by <$ir 
W. Jones, and he believed now it would ſtand, but that he 


expetted there would be a great Suit in Chancery about it : 


Which ſhows - by their own Witneſs, that Sir Tho. Stringer 
knew not of it till after the Duke's death, and then thought 
it would prove a Suit. 


And for the draught they produce, ſome part in Stringer's The Evidence 
Son's hand-writing, and ſome part of it interlined by Stringer: «oor 
Firſt, It is to be noted, that the firſt and the laſt ſheets of 


the draught, are every word of them the hand-writing of 
Thompſon, the Earl of Bath's Scrivener, who ſays, he changed 
them by the Earl of Bath's direftion ; and- writ them over 
fair, leſt he might miſtake in engrofling, the Earl, as he fays, 
being a Perſon very curious in things of this kind : Bur 
how came Thompſon then: not to alter ſeveral others of the 
Leaves, wherein there are many obliterations and interlinea- 
tions? and how came Thompſon then in the ingroſling, which 
was to be done with ſo much care and curioſity, to miſtake, 
as he now pretends in the firſt line of the Date ? for that has 
been raſed, as appears by looking on. it, and yet it is plain 
without any blott in. the draught, and there 1s not one other 
word rafed in all-the Deed. | | 

It might poflibly be, that ſome Perſon nught make ſome Ap- 
lications to . Sir Thomas Stringer, about the preparing ſome 


Draught for the Duke, but wher, or how, does not appear : 


But it doth appear, . by the: Proofs in the Cauſe, that the Earl 
a long time had an Eye and a Deſign upon the Duke, for his 
Eſtate 3 but it doth appear, that the Duke did not conſtantly 
deſign it for him: Nor can we-tell whatTranſa&tions there might 
be 1n the preparing of a Draught 3 but there is no Proof, 


- except the Earl himſelf, that ever the Duke ſaw the Draught. 


And the Earls own Hand is interlined in - the Draught ; 


and we do Challenge the Earl to prove, That the Duke Further cir- 


ever ſaw the Draught, or direfted a Word of it, or ever 


read the Deed, or that there was ever any counter-part of ThZ Dea nc. 
itz all which concurring , with ſo much other Evidence, are verreadco che 


great Badges of Surprize. Nay, the Earl confeſſes, there nc- 
ver was any. counter-partz and both he and the fub- 
{cribing Witneſſes confeſs, they knew not that ever. it was 
read to him : But he ſays, He believes it had been before 


read 
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read to him by Sir Wiiam Jenes, who at other times (be- 
caufe of the Nonfence of the thing ) the Counſel at the Bar 
for the Earl have been forced to fay, was only conſulted 
upon the Proviſo, and ſo the Court took it as aforeſaid, con- 
trary to the Earl's own Anſwer. 
The Secoud The ſecond and next Head to go upon, 1s, That though 
General Head this Deed had been well and duly obtained, yet the ſame 
ofConcext  hath' been ſo ſecreted and unduly concealed from the Duke, 
crecy, and the that he did not remember or know what 1t was 3 as appears by 
Endences the following Proofs. 
* 1. It was never read, nor any Counter-part or Copy left 
with him 3 nor doth any man alive, except the Earl, fay, that 
ever they ſaw it after with the Duke, or heard the Duke fpeak 
a word of it. And the ſubſcribing Witneſs Algemwar fays, Thar 
at the executing thereof it was delivered to the Earl 3 from 
- which there ought to be expected a better Account, where it 
has been all this time. 


2. That it was very ſecret, appears by what the Earl con- 
feſſes, That Sir Tho. Stringer, he ſays, drew the Draught, yer 
muſt not know of the Execution : And we would fain know, 
fince Strizger was not to be truſted with the knowledge of it, 
how came he to be continued a Truſtee therein. Nor was it 
fingly concealed: from him, but alſo from all the reſt of the 
Truſtees, the Duke of Newcaſtle, Sir Walter Clargis the Duke's 

reat Friend, and Mr. Greezvil the Earl's Brother. And Mr. 

Girrany fays, That when the Earl diſcourſed with him concer- 

ning his Opinion of it in 1686. it was under injunQtion of great 

ſecrecy. Nor can there be any good Reaſon afligned for fuch 

ſecrecy 3 for, if the ſettlement had been fair, it might have 

been owned to all the World, and the Dutcheſs had no reaſon 

to be offended thereat, for it was muchthe beſt that ever had 

been made on her before 5 nay, ſhe had reaſon to be very 

thankful to the Ear), for he ſays, That he firſt procured the 

Duke tro make his Will of 1675. fo beneficial for her 3 and 
thereafter, That it was by his ſolicitation the Duke, by the 

Deed, gave her all abſolutely z whereas by the Will there was 

4e00 | per ammum only during her Widowhood. - Which ſhews 

Pretence of A great Friendſhip between him and the Dutcheſs, that he ſhould 
the Dutcheſſes do her fuch Kindneſs without her asking, and yet muſt be kept 
Pons ſucha Secret from her. And to whoſe benefit ſhould ſhe have 
oppoſed ſich Deed, or uſed any Importunities to get the laſt 

Wil}, ſince the Earl was ſo much her Friend, and Col. Mozk 

upon the matter a Stranger to her 2 Beſides that, ſuch Proofs 

as are offered about Importunities of the Dutcheſs, are great! 

diſproved by other Witneſſes, who prove' the Duke and 

Dutcheſs living always well together 3 and they relate to other 

things 
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017) 
-' things; jand'done in; Fumaice after the Will : made” hete; ' And. 
. ... farther, i'Mr. Bowes: ſays; ' He wiſhed the Duke,/by the Will to: 
#,,;give- her-the Plate and Houſhold-Goods abfolutely, inſtead of 
1; the uſe of them for Life 3 and that the Duke refuſed, as alſo to 

give her the Inheritance of Grindon, which was her own Eſtate, 
- which-the Duke likewiſe refus'd 3 and the Duke rot having 


* 
» 


ther-by this, : That by a Will of 1673. and the Earl's Will of 
1675.; and all Wills, : he gave her” the Guardianſhip of his Chil- 
dren and their Eſtates,if he had anyz ſo there was no real occa- 
fion for ſuch extreme Secrecy,andthe Pretence of Importunities 
19an{wer'd. | orghien y, | 


2: 3; Ttiwas fo ſecreted, thar .the Dake took upon him after- Duke fold E- 

_. Wards, as before, | xy all his dealings to be. the free Owner of —_— 

. his Eſtate: He fold Dalby and: Broughton to Lord Jefferies; he ry Grants in- 

ſold Bitc hbfield to. Sir-The. Clargis;” to' whom the. temainder of it __ a 
is limited by the Deed 3; Wenbaury to Mr. Polſexfer, and all 
theſe with the privity of the Ear], who was concerned in the 
Treaty, and no notice taken of the Deed, though enquired 
after 3 as Sir Robert Clayton and Lord Chief-Juſtice Pollexfer: 
ſwear. -- | F-22443 
It will net ſerve turn to give: here for Anſwer, That this: 
was a voluntary Deed, and would be void againſt- a Purcha-- 
ſer, and therefore there need not- notice- to be given thereof, 
for the Earl muſt firſt then himſelf be a good Lawyer, to un- 
derſtand the Statutes. on that 'point 3 and then alſo 'the Duke 
muſt be as good a Lawyer as he, or elſe the Duke was decei- 
ving the Purchaſers. Nor is the Law ſo very clear in the 
Point, but that ſome: voluntary Conveyances, ' fairly and duly 
obtained, may hold good even againſta Purchaſer. - And Lord 
Chief-Juſtice PoVexfer ſwears, That if he had heard of any fuch 
Deed, ſure he is he: would have taken effectualCare to havehad 
it revok'd. - But. this went yet further, for the Duke, from time 
to time, - every year afterwards, made many Leaſes to Tenants 
without: Fines,as alſo 'ſeveral Grants purely and only voluntary : 
As for an Inſtance 3 he granted an Annuity of 100 /. per annum 
to his, Natural. Son George Geofferyes, a Child of two years old : 
He gave Annuities and Proviſions to ſeveral of his Servants, and 
all this by the Advice of ' Sir Thomas Stringer, who ' counter- 
figns-them-all, and. being as voluntary as the Deed, are all void 
if ſach Deed ſhould ſtand, and the Duke muſt have intended to 
deceive-them all :. And nothing can be a ſtronger Argument of 
a deſigned Concealment, than not to diſcover a thing when 
there is a proper occaſion, as here there was, both on the oc- 
calion of the Duke's ſending for. the Will of :1675. ſelling the 
ſaid Eſtates, and making the ſaid voluntary Grants. To this the 
Court ſeemed to give Anſwer , That the Duke might depend 
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tpon the Earl, to make good thoſe voluntary Grants 3 but the 
Earl does not pretend, that ever the Duke ſo much as deſired 


him ſo to do. 


Conceal'd + It was kept by the Earl as ſo great a Secret, that the Earl 
Fong; in - 1681. three months after the Deed, did not own it 
to my: Lord Preſident then his intimate' Friend, but on 'Dif- 
courſe with him, was conſidering and adviſing what to do with 
the Dnke, or how to get a Deed, and-never told him that he 


got any. [15 8 


5. Great Secrecy and Concealment appears by the Story of 

whe _—_—_ Thompſon, who is now the Earl's Witneſs, and how he dil- 
'" proves theFarts Anſwer. The Earl by his Anfiver ſays, That he 
knows not who engroſſed the Deed, but bem of moment and 


ſecrecy, the ſame was after 'the diſtruſt of ' Sir Tho. Stringer, 


wholly left to the Care and Condud of Sir W. Jozes. Now, 
it was ſome time after this Anſwer, that it appearing to be:none 
of Sir Will. Foxes's Clerk's Hand-writing, it was found ont to 
be the Hand-wriring of Mr. Thompſon, the Farl of Bath's Scrive- 
ner, for theſe Thirty years paſt, who, when firſt examin'd for 
the Dutcheſs, gave this account, Thatthe Deed now produced is his 
the ſaid Thompſon's Hand-writing : That he engroſſed a Deed of 
the ſame purport at the time of the Welch Camp, which was in Auguſt 
1687. for the Earl of Bath,' and at the Earl's Houſe 5 and, That 
the Earl and he compared it; and the Earl paid him for it 5 and 
he thanght it had been ſoon after perfeFed, but remembers not that 
ever he engroſſed any but that one in 1687.Then in ſome timeThom- 
p/or was produced-as a Witneſs for the Earl, and ſwears as for- 
merly, That he engroſſed fuch a Deed for the Ear], at the time 
of the Welch Camp, and believes, That a Parchment Writing: 
now produced to him by the Farl, and never -executed, to be 
the Parchment he ſo engroſgd at/that time 3 and, That he en- 
groſſed the Deed in 1681. he believes, about the time of the 
date, and ſays, he writ the two Sheets of the draught fair, be- 
cauſe the Farl was very curious, as aforeſaid ; but he knows no- 
thing of Sir W+ Foxes, or the Duke. 

Now, from hence it appears, that the Earl's Anſwer and Ac- 
count of the Deed is plainly diſproved, for he krew who engroſ- 
ſed it, and it was not in the Care and Condud of Sir W. Foxes, 
but in his awn 3 but no man alive can Anſwer the Objections 
about Thompſon, as it is now pretended to be done 3; for,if they 
proved any Dire@ions from the Duke, or other Steps of a 
Deed to be prepared at the time. of the Welch Camp, in 1687. 
or, That that had been different in ſubſtance from this Deed, 
it were ſomething 5 but inſtead of that, the Inſtrument they pro- 
duce, which they ſay is the Writing, was prepared at the time of 
the Welch Camp, is the fame in words with-the Deed of 1681. 
the 


(19) 

and the Power of Revocation is the ſame, only the laſt Cove- 
| nantis left out. Now we would ask ( if it were as. they ſay, 
That the Duke at that time had the Deed of 1687. in his Cu- 
ſtody, and intended it to ſtand ) what need was there, without 
the Duke's privity,. to be making another of the ſame, only to. 
bear date 1687 2 This they have been often defired, but ne- ; 
ver can make any plauſible Anſwer to it,and moſt plainly ſhews 
how very buſfie the Earl, and how little buſie the Duke was in 
this great matter of roment to his Grace's Family. Some of the 
Judges went to anſwer this, by ſaying, That the Earl might in 
1687. be preparing another Deed, that he might ſtand on a better 
foot, and without 4 Power of Revocation. Which was the greateſt 
Miſtake imaginable, becauſe the Parchment of 268 7. Ras the 
ſame Power of Revocation as aforeſaid. But others of the Court 
in delivering their Opinions on the occaſion of this Story of 
Thompſor*s, and ſeveral other ings, declared, They were ſo my- 
fterious, they could not be underſtood, and therefore they would leave 
them out. of the Cauſe 5, but it is conceived ts be a far better Argu- 
ment - That therefore the Deed ought to be ſet aſide, conſidering that 
the Earl, who was no Stranger, but ſo well acquainted therewith, 
gives ſuch myſterious account of it. 

Notwithſtanding of all this Secrecy owned by the Earl's An- 
ſirer, yet he produccd Mr. Lane the Duke's Page, who on go- Fea moon 
ing to Jamaica, had Leave to put his Horſe in New-hall Park, Ear! Proof 
but asking the Dzke, . if his Grace (ſhould dye, what would be- abou Secrefie. 
come of. his Horſe? anſwered, That he had given New-hal! to 
the Earl of Bath, and he ur to him: As alſo, That meeting |, 
Mrs. Crofts accidentally. at New-hall, in the. Court, and asking, 
what they ſhould do tor want of a good Neighbour ? he told 
her,He had given New-ha/ to the Earl of Bath.Now,they would 
apply theſe Evidences to prove the Deeds being publick, which 
flatly contradids all the reſt of the Account he gives, That the 
Dyke would have this as ſuch a Secret, and yet fo publiſh it on 
theſe trivial Occaſions. Nor indeed is it well applicable to the 
Deed, for the . Dutcheſs has an Eſtate for Lite, by the Deed 
in New-hall, and where then was Mr. Lanes Horſe, and Mrs. 
Crofts Neighbour to be 2 Nay, Laxe and others of the in- 
feriour Servants ſay, it was the common diſcourſe of the 
Houſe, That the Earl was to have the Duke's Eſtate 2 But 
Mr, Latton, another of the Earl's Witneſles, and the Duke?s Ste- 
ward,ſays, That he never heard of any ſuch thing ; and for what 
Crofts ſays, That the: Duke bid the Keys of his Writings be gi- 
ven to the Earl: that was only becauſe he was one of the 
Duke's Truſtees. The Earl himſelf by his Anſwer makes it 
a ſecret from Sir Tho. Stringer 3 and ſays, The Dake kept it 
all along, and yet by his Bill ſays, The Deed was given to 
Yringer to make an abſtra& of it 3 but no abſtra&t ever heard 
of with the Dxke : Truth and Juſtice are, and to Eternity 
allways will be, the ſame. And hence it is, that the Dutcheſ's 


Caſe, by her Bill, Anſwer, and all the Witneſles is all of a piece, 
and 
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The Third 
Genera! Head 
It is well re- 
voked in E- 


quity. 


\ (28, ) 
and hangs all well together : But ſee on the, other fide, how 
many. Contradictions and Inconſiſtences in' theſe and many o- 
ther things there are. 1 

"The next General Head: is,- [That if there had been no 


44 Y 
© by 


ſurpriſe in obtaining the Deed , _ yet.in this Caſe it ought 
to be fet  alide, as, well revoked in Equity 3 though the 
power be not litterally purſyed, 


But before we come to. this 


1} | yeſtion inequity, it will not 
be improper firſt to ſtate the-Fa& upon the .words and mean- 
ing of Deed; and then to ſee. how far the Common Law and 
the Civil Law have gone 1n ſuch Caſes. _ 

The Power is, That if the Duke of. Albemarle hall 
be . minded to make. void this preſent Indenture , or any Eſtate 
therein contained or to diſpoſe of the ſaid Farms, ; FY ave 
Lands, and Tenements, in any ſort, or to any other Perſon or 
Perſons, or for. any other purpoſe or purpoſes than are in theſe 
preſents limited - and the ' ſame his mind ſhall declare and 


ſegrifie under his Hand and' Seal, in the preſence of ſix cre- 


dible Witneſſes; three, whereof to be Peers of this Realm + and 


ſhall tender and pay to the ſaid Henry Duke of New.Caſtle, 


John Earl of Bath, Bernard Greenevil , Sir Walter Clargis, 
Sir Tho. Stringer, or any of them the ſumm of 6d. with intent 
and purpoſe to make void this preſent Indenture. That then, 


. and immediately goor ſuch ſignification, and pe ment or tender of 


6d, the aforeſaid Uſe and Uſes, Eſtate and Eſtates,truſts and con- 
fidences ſhall ceaſe, determine, and be utterly void 5 axd that 
then, and from thenceforth, it ſhall, and may be lawful,” to and 
for the ſaid Duke, by ſuch writing, or by any other his Deeds 
in writing, ſubſcribed as aforeſaid, to declare new or other Uſes 
or Truſts ; or otherwiſe diſpoſe of the Premiſes or any part there- 
of, at his will and pleaſure, any thing in theſe preſents to the 
contrary, in any ways notwithſtanding. = | | 

So. that now 1t appears that the Dske was not only the 
firſt owner, but he remained owner of' the Eſtate. to the 
day of his Death ; and might in the preſence of ſix Wit- 
nefleſs, and three of them Peers, diſpoſe of it by Deed, or 
Will, or othetwile, as he ſhould think fit : And if there were 
to. this Will fix, ſuch Witneſſes, no Lawyer will doubt but 
that it were a revocation of the Deed, even at Common 
Law; though the Deed be not mentioned, or taken notice 
of .in the Will : For if a Man, who has a power of revo- 
cation does. either by Deed or Will any a& inconfiſtent with 
the ſaid former Deed, that is a revocation thereof: ſo was 
it reſolved in Cooks 10th Report 134. Scoope's Caſe. Crook 
Car. Turton verſ. ſnapp. Rolls abridgment 263. andthere the Rea- 
ſon is given, 2#ia non refert an quis intentionem ſuam declaret 
verbis aw rebus ipſis vel faftis, and there the Caſe of Famptor, 
and Frampton, 2 Jac. is cited. And theLayw is as much ſet- 
led in this, as in any point whatſoever. ' | 


Now 
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Now then it 1s to be obſerved how very near this Will 
comes to be a. revocation even within the - Letter of the 
powerz 'and at Law, the power is mot that af the Wit- 
meſſes ſhall be ſubſcribers, mor that all the Witneſſes mu 
be together at a time, but it is general, i» preſence of fix 
Witneſſes, and three of them Peers; ſo that it being 
once a good Will within the ſtatute by being publiſhed 
in the preſence of three Witnefles, if the Duke had after- 
wards publiſhed it in the preſence of three Peers, though 
at another time 3 and though they had not ſubſcribed their 
Names, yet it cannot be. denyed but that were a re- 
vocation, even within the Letter of the Deed : How here 
near came the Duke to this, he firſt publiſhed it in the pre- 
ſence of three ſubſcribing Witneſſes, and of Sir Thowgs Strin- 
ger, who did not ſubſcribe his Name, becauſe ' he was one 
of the Executors : Then he afterward again in Ezgland de- 
clared it to be his Will at ſeveral other times, in the 
preſence of Mr. Bowes, Lady Eliz. Peirpoint, and her W9- 
man, » Doctor Sloave, DoGtor Barwick, and Colonel Mozke3 
and then in Jamaica again, in the preſence of Door Sloaxe, 
Mr. Fountayne, and Mr. Rainey; fo then here is the credi- 
bility, and more than the number of the Witneſſes, and 


there only wants Quality for three of them; for if 


Dodtor Sloare, Fountaine, Rainey, Mr. Bowes, Do@or Barwick, 
or any three of them had been Peers, it had heen a re- 
vocation within the Letter of the Power: And here it 1s 
to be obſerved, That if Quality for three of the Witneſſes 
was of ſuch abſolute necetlity, how hard and unreaſonable 


.an impoſiton was this on the Duke 2 for then he 'pur it T 
'he 


on the matter out of his own power to revoke; for 'hi 
was: in the power of the Peers, whether they would be 
preſent, or be Witneſſes or no : Nay, it ' might have been 


impoſſible for him, ſuddenly: to get ſo ' many Peers even 


in many places in Ezglard; and it did fo happen in' fact 
at Jamaica, where this Will was laſt ' publiſhed : And ſup- 
poſe that the power had been to revoke in the preſence 
of fix Baronets, and he had: done it 'in the preſence 
of fix Knights 3 or in the preſence of fix of the Name of Famer, 
and he had done it in the preſence of fix of the Name of 


John 5, ſurely the. ſolemn intention of 'an Owner of an E- 


pr {hall not be fruſtrated for ſo minute a difference as 
this. I, | a 


by/the power was to be tendred at Weſteriſter-Hall';, atif 


inſtead of it was done at Clarkenwell ; That was held good | 
as well at Law as in Chancery. gl 0 DS TIOTYE FFOEL) 


. 
£ 


The power was to revoke by writing under his Hand and Hob. Rep.312, 
Seal, by him to be delivered in hr" of three or more credi- 3-3 
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It was at Common Law, in the time of Ch. Juſtice* Hales How far the 
reſolved, and fo likewiſe in the Chancery, by Lord Notting- Caſes a: Com- 


ham, in the Caſe of Dorman and Newman, that where'12 4. pour! bare 
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ble Witneſſes , dnd that then and from thencefroth the former 
uſes _= be void, And Lee afterwards made a Will in the 
preſence of four Witneſſes, and Judgment at Law was, 
That this Will was a good revocation, tho the power was 
from thenceforth, and tho the Will could be no revocation, 
till after his Death, for it could n0t till then be of any efſe# : - 
And: there it was reſolved that tho at Law, powers ſhould be 
purſued, and revocations ſhould obſerve the Circumſtances, yet no 
more: ſhall be impoſed on the Owner, but the Execution of his 
power ſhall be taken fevenraty, as agreeable to nature, that every 
man have power over his own: which is the reaſon the latter AF whith 
does not agree with the former, is conſtrued a revocation, tho accord- 
ing to expreſswords and vulgar ſence it is not : And there is (Quoted 
the Caſe of Scrope and Fitz-Williams, and a difference is there 
taken about Conditions, which muſt be ſtridly purſued, and powers 
of revocation, which are to be taken Liberally, and the execuntion 

of them favourably.for the Owner. Solikewite Cook's Inſt. 237. A. 
And ſo wasit.in Joxes'sRep.293.in that Caſe of Svap and Tar- 
YFoners Rep, ow, andthe fame in Cr.Car. that where a Man had ſettled an E- 
293. Snap and ſtate to the Earlof Leiceſter in Tail, remainder to the Earl of 
Tarlow. Warwick inTail Male, remainder to the Qucenin Fee, witha 
Clauſe that if he ſhould Grant, Bargain,or Sell the [ ands to anyother 
perſon or uſe, then it ſhould be to thoſe other uſes: and after- 
wards the Man made aLeaſe to one, and grants the Fee to 
another, which was held to be a good execution of the pow- 
er; and that the Eſtate in remainder was deveſted out of the 

Queen, without any Office found. : 

It has been lately reſolved at Law, on the Statutes. of 
Frauds and Perjuries,which:requires that a Will muſt be ſub- 
ſcribed in the, preſence of the Teſtators by three Witneſles, 
that tho the three Witneſſes are not altogether at one time, 
it 13;g00d, ſo..it, be done 1n.the Teſtator's preſence, tho in 
the preſence, of one at one time, and another at another 
rim E. WO TK: £525 9 

. Thus far the ;Cqmmon' Law has gone to ſupport mens in- 
tentions 1n the exceution of Powers,yet from hence is not now 
inferred . that ;therefore the 'Law is on ourfide, for then it 
will be ſaid, , There is no-need: of Equity 3 but it is only of- 
fered'to this purpoſe, That. fince we are! ſo near jt, even at 
the ſtricteſt of Common Law, the ſame'reafon ſhould govern 
to make it withoyt any. doubt in Equity 3'-and for the ſame 
reaſon it may not be amiſsalſoa little toconfider what the Civi] 

_ Law. is, in, fuch! Cafes, and;Wwhat has beenthere done'in'this 


£ 


| | Caſe. / Fi iti t ge; 1x; 537) 3:33 [14 3446321 Ot 

The proceed- ., The Dutcheſs, and. the Executors of the Jaſt-Will brought a 

dings in the Suit in:the Prerogative for proof of the Will;; and againſt it 

wh, jy the Earl of Bath ſex up the Will'of 1675, andthe Deed;and 

the Civil Law, tNETE 10fiſted on the Covenant of the Deed, not torevoke the 
$7 | NY ens | | former 
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former Will, unleſs in preſence of ſix Witneſſes, and three 
of them Peers to bea Derogatory Clauſe * and that this Will 
- not being ſo,muſt be void,and infiſted alſo there,on its being got 
by Importunities : And that the Duke intended it not to be 
his Will, the ſame as in Chancery he did, and the Farlin 
that Cauſe appealed from the Prerogative, to Judges Dele- 
gates, where the Cauſe was heard before ſeveral of the moſt 
eminent men in England, viz, Lord Prefident, Earl of Not- 
tingham, Earl of Pembrooke, Lord Ch. Juſtice Holt, Mr. Juſtice 
Dolbex, Mr. Juſtice Rookesby, Sir Charles Hedges, who had 
been the Earls Councſel, and others Civilians 3 and Sentence 
was zemine contradicente pronounced for the laſt Will, againit 
the Will of 1675, and againſt the Deed. | 
Now in the Argument of the Caſe, there it was allowed, 
that by the Civil Law there is ſucha thing as a Clayſe Deroga- 
tory, thatis to ſay, That a man may make a Will,and declare it 
thatif he makes any other Will which has not the Lords 
Prayer, or is not witneſſed by ſix Franciſcan Fryers, or ſach 
like ſuch other Will ſhall be void. Now in that Caſe if the 
perſon who impoſed ſuch Clauſe upon hmſelf make another 
Will without the Lords Prayer, and without ſuch: Witneſles, 
and that it be doubtful whether he was impoſed upon 
in ſuch other Will, in it that Caſe will have the effe& of a 
Clauſe derogatory, and the latter Will is void. But incaſe 
it does fully appear to be tbe mind of the Teſtator and 
that he was not impoſed upon , then they will follow the 
mind of the Teſtator, and reject the derogatory Clauſe, tho 
he cither omitted or forgot to mention or purſue the dero- 
gatory Clauſe : And there they quoted' Carinus de teſtamen- 
tis, No. 59. Verciculo. 4%: and many other Books, That if it 
may be preſumed, that from Conjecturesor Evidence that the 
Teſtator did intend the laſt to be his Will, there's noneed of 
mentioning the former Will, or the Clauſe derogatory. 
And ſoSwinburne Paragraph 14.N %4.holdsit as anapproved 
Opinion) for there only regard is whether the Teſtator had 
animm teſtandi, and that 1s the ſubſtance «7 
- And there they Quoted likewiſe a Clatſe out of Gzlzes 
Feredickes verbo Teſtamentum No 24. That at Venice an Italiart 
Lady importuned her Kusband to make a Will,” and put a 
derogatory Clauſe in it, and afterwards he madeanother with- 
out any mention of it, and yet was held to be good: | 
And Vineans upou'the Inſtitutes,7.N® 17.reprimatids the formier 
antient Writers, for giving ſuch allowances as they had to dero- 
gatory Clauſes,as contrary tothe Lawsof Reaſon ahd of Nature. 
Then it is further to be obſerved, That the Court of Chancery Gourt ofChan- 
purſuant to the Sentence before of the Delegates,did decree, _—_— —_ 
That all the - Duk's perſonal Eate, ſhall go and be applyed ac na to 
cording to the laſt Will and without all doubt the Dukes inten: go according 
tion was the ſame as to thereal, asthe perſonal Eſtate That they —_— 
ſhould go together,as he has appointed;and here it may not — ſtands, 
| amiſs 
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Cane?) 
amiſs to remember another thing in the Earl's Anſwer, where 
he ſayes,. that tho the Duke gave way to the making this Will at 
firſt, intending as he ſays it ſhould fgnifie nothing 3 yet he ſays, 
01: the acceſſion of the 40000 |. to his perſonal Eſtate from the 
. wreck- adventure he declined to Seal his laſt Will + which is in- 
conſiſtent with the reſt of his Caſe. It plainly appears from 
thence, that the Duke did expet and believe the Will was to 
be effectual, and neither has that ſentence of the Delegates, 
nor..the Decree for the perſonal Eſtate been ever queſtion- 
ed, or impeached-by the Earl, upon Appeal,or Bill of Review, 
or otherwiſe. Nay theſe very Judges, and the Lord Keeper 
who now have taken the laſt Will, not to be the Duke's in- 
tention, as to the real Eſtate, have left that Decree to ſtand as 
to the perſonal Eſtate, tho it is moſt plain, the Dukes inten- 
tion was that the real and perſonal Eſtate ſhould go toge- 
.ther, asaforeſaid. 
Now from the Common and the Civil Law, it is good to 
| be ſeen what the, Court of Chancery has done in ſach Caſes: 
7-0 but before ;we look upon the Precedents, we will obviate the 
Objeftions of COMMON objection, That this 1s, they ſay in caſe of a volun- 
Conveyance a- tary Conveiance, and that-one voluntary Coveiance againſt 
gainſt ano- the other; it, muſt go on the Law 1ide,and ſo ſome times it is 3. 
n{we- - | | , 
red. but, yet there may be great differences, even between vo- 
luntary Conveiances, as this laſt Will has very good confide- 
rations:Payments of the Dukes Debts, Legacies, Proviſions for his 
Friends and Relations, better Provifion for his Wife, ere&ing f 
a Tomb, and ſetling of the pious uſes as his Mother intended, 
eſtabliſhing of his Name and Family, as he intended : which will 
be avoided if the laſt Will do not ſtand, and as is conceived 
are far weightier Conſiderations than any thing offered by 
the Earls Deed. But here note the Deed is not only volun- 
tary, but: has fixch a power of revocation, which is ſo nearly 
purſued as aforeſaid, and where'the Court will reſolve againſt 
an Heir at Law, they will alſo againſt a voluntary Conveyance: 
and it1s-granted: by the other fide, and fo did the Court al- 
low, that were this laſt Will to make a proviſion for a Child's 
Portion, which is jalſo voluntary, or were it for any valua- 
ble thing, .the' Chancery would eſtabliſh it againſt the Deed- 
and it is conpeived thatſome of che {aid confiderations of the 
Will are as, cogtnt, and :do delerve-as much to be ſupported 
as if 1t were, far-.a Childs Portion; but weneed not go ſo far : 
For. ameng.fome of the Caſes," it wil! appear that the Chan- 
cery, gy + 2 of Lords have ſupported 'Conveyances, purely vo- 
luntary, axdl which were void at Law. | {ohne 
precedents in , | TRETE 118, the Cafe of Pat and Pelbaw,, im the'' Houſe of 
Chancery... Lords,;. in;Mich. Term 1670, - upon-an- Appeal, (where the 
P.r & Fake (fe had been in Chancery thus: WiZ.\Sherley 17 1650, madea 
_ . Wall, purely vahantary, and after his Wifes Death appointed 
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Lands to be ſold, and the Money to be divided in four parts, the one to be 
diſpoſed of by his Wife, and the other three parts among his three Nephews; 
and if they dyed, ſome of their parts to one William Major. The Wife lev 
the Lands to the Plantiff P;ze, and after the Death of ſome of the Nepkews, 
William Major ſold his Intereſt to Pier, and ſo did the ſurviving Nephews. 
Pilham, the Heir at Law of Shirle', inſiſted, That the Will was voluntary and 
void at Law, No perſon being appointed to ſell the Land; and, That the Eſtate 
at Law in the Land was deſcended to the Heir, and hopes the Court would not 
in ſuch caſe compel him to difinherit himſelf, for the Deviſees could make to 
Pitt no better Title than they had to themſelves: and, That Pie had got the 
Title from Major, pending the Suit : and, That there was more Equity for 
the Heir at Law, than for the Deviſee. This Caſe was looked upon, as 4p- 
pears by the Orders, of ſo great weight and precedent, that the Maſter of the 
Kulls, before whom it was firſt heard, dire&ed it to be made into a Caſe, and . 
to be heard before the Lord Keeper, who had the Aſſiſtance of Juſtice W//4 
and Twi/den, and a Tryal was hereupon direted at Law, and on a Spectal 
Verdict, it was adjudged at Law, That the Will was void; and on the Re- 
turn of thac Verdi& and Judgment at Law to the Court, the Lord Keeper, 
the 4:4 of July adjudged , . That the Will being void at Law, in the very 
conſtitution thereof, he ſaw no Canſe to make good the ſame in Equity ; and 
diſmiſſed the Bill, but was ſo tender in the Caſe, that it is mentioned in the 
Order, That it being a Single Caſe, ſhould not be brought into Precedent 
in oppoſition to the other Precedents had heen brought before him. And an 
Appeal being afterwards brought in 1fichaelmas, 1670. againſt this Decree or 
Diſmiſs, the ſame was by the Lords reverſed, and by them it was Ordered, 
That the Will ſhall ſtand good in Equity, though void at Law; and, That the Heir 
at Law ſhall make Conveyance to Confirm the Will, and Deviſee's Tithe thereby ;, ard, 
That the Court of Chancery do ſee the ſame accordingly done aud executed. 

A Leaſe of 40 Years made to a younger Son,to commence 2fter Death of the 49 £7. Pr nce 
Father, purſuant to a Power, wh'ch power was adjudged void and inſufficient 9% 9'een- 
at Law ; being in a Deed of Covenants to ſtand ſeized : bur the intention of the 
Leſlor, being that the power and the Leaſe ſhould be good: the Court decreed 
it accordirgly, and that on any Action at Law, the Defendant ſhould not take 
hold of any inſufficiency of the Power. 

By a ſubſequent Order in the ſame Year, that there were three other Leaſes 1; Car. 11. 
made to B:/sford and Quarles. which depended on the fame point,and had the Lady Crar- 
ſame Reſolution, tho' in theſe there was no Child s Proviſion. ng hs and Dal- 

Lady Cranborne Plantiff ThoDalmatoy and Dutcheſs of Hamilton Defendants,up- © 

on a Bill of review ofa Decree of 1655,in a Cauſe wherein the ſaid Dutcheſs of 
Hamilton was Plaintiff againſt the ſaid Lady Cranborxe.One of the Errors aſlign- 
ed 1s, For that the ſaid Decree was contrary to Law and Juſtice : ic appearing, 
That aDeed made by the Earl of D:-lerozz, who was thePlaintiffand Defendants Fa- 
ther,whereon the Decree was grounded, was in nature of a feoffment ; but never 
executed by Livery, and appeared voluntary, and was to diſinherit the Lady 

Cranborne : to which part, the Defendants inſiſted, that the ſame was no Error, 

For that the Cauſe was adjudged upon the proof of the Earl of Di-leron's inten- 

tion. The Lord Chancellor, together with Mr. Juſtice Windham, were clear of 

Opinion to diſmiſs the Bill of Review,and confirmed the Decree, though it was 

all volun:ary. 

Smith and Aſhton. A Power was reſerved to Ralph Aſhron, who was Tenant 25 Car. 11. 
for Life; to charge his Land in Tork-ſhire, by Writing under his Hand and Seal Sith. 4jbrm. 
for Portions for younger Children ; and he Writ ſome Notes for direfion for 
CounfeI to charge the Lands, who drew a draught of a Deed, and left Blanks 
for Truſtees ; but before perfe&ed he dyed : and being firſt tryedat Law on a 
teigned iſſue, Whether the /a:d Notes were not part of the Will of Ralph Aſhton 
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and found they were. The Lord Chancellor Decreed, That this was a good 
E xecution of the Power in Equity, though the circumſtance of a Seal be:ng put thereto, 
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tas wanting ; and that the ſaid Notes were a clear Declaration of his intentions : And 
this, though it was inſiſted on the other ſide, not only that the Power was not literal- 
ly purſued, and the Notes only voluntary, but alſo that the Defendant came in on a 
Aa ram , and had no notice of the ſaid Notes. 
1 W. & Mar, {farthe Thwaits Plaintiff, John Dye, and Frances his Wife, another of the 
Thwaits v Bye. Daughters of Will. Thwaites deceasd, and others Defendants ; Will. Thwaites 
the Father of the Plaintiff and Defendant, and having alſo a Son and other 
Children, conveyed his Lands to the uſe of himſelf and Wife, for life: and 
after their deaths, to the uſe of ſuch Child or Children : and for ſuch Eſtate, 
and Eſtates as the ſaid William by any writing under his Hand and Seal, duly exc- 
cuted before two credible Witneſſes ſhould limit or appoint, and for want of ſuch ap- 
poiritment to Thomas his ſecond Son, the Defendant Frances his eldeſt Daughter 
and their Heirs,with like Power alſo of revocation; and William and hisWite dy- 
ed,and Thomas being alſo dead, Defendants Dye and his Wife becarne ſeized,}Wl, 
' Thwaits after the {aid Deed, but taking go notice thereof by a Paper in form 
of a Will, but having no Seal, but only two Witneſſes, charged the Lands with 
a 100 ). per annumannuity to his Son Thomas, and the Heirs of his Body, with 
remainder thereof to his Son James and the Heirs of his Body , and that 599 /. 
ſhould be paid to the Plaintiff for her Pottion. This upon a Caſe ſtated, 
and on great debate was decreed, That William "Thwait had well executed the 
Power ; and that he being Owner of the Land, and having Power to limit any other 
Eſtate or Uſe, might limit a Rent out of the ſame, and might charge the Rent with 
any Sum of Money for Childrens Portions ;, and that the ſaid Will was a good. Appoint- 
ment, in writing within the Jaid Power, though not a good Will in Law, there being 
but two Witneſſes, yet the ſame is a Writing under Hand. And their Lordſhips alſo 
declared, That though the ſaid Writing had been only under Hand, and not ſealed, 
as the Power was, yet it is a Food Appointment in Equity, purſuant to the Power, and 
eſpecially in this Court, ſhall be ſo taken, and allowed, and declared, that it had 
been ſo adjudged in the like Caſes, and decreed the Plaintiff the 5% 1. which, upon an 
Appeal in the Honſe of Lords, hath been ſince affirmed by ther Lordſhips. If it be 
pretended, as it hath, That this of Thwaites and Dye, was to ſupport a pro- 
viſion for Children. A»ſwm. That the Remainder by the Deed, for want of 
ſuch Appointment, is to his Son Thomas and Danghter Frances, and their Heirs. 
So that as this Appointment was togive to Thoma, and Plaintiff Martha, it was 
to take from Defendants Frances and Thomas, and areall Children tn equali grad, 
in that reſpeCt. | 
Popham and Banficla's Caſe, That a Proviſo of a Settlement was not li- 
terally purſued at Law ; and for that reaſon the Eſtate veſted in another in 
Remainder : But becauſe in effe&t and ſubſtance the Proviſo was purſued, 
therefore decreed to be well in Equity. Which Decree has been lince af- 
firmed by the Lords. 

« $7. They have for the Earl of Barth inſiſted on the Caſe of Ward and Zee, but 
the Caſe is plainly againſt them. The Caſe was a on a Decree made by 
Sir Thomas Bruerton, with Power of Revocation on Tender of 6 4. and by 
Deed in Writing to revoke : And he being in Paſſion with his Wife, who had 
ſome ſmall Part of the Eſtate for her life by the Deed, in Heat and Anger 
cancelled the Deed, and the Heireſs at Law would have that a Revocation,and 
Defeat Mr. Boothe, to whom a great Part of the Eſtate 1s limited by the Decd : 
Whereupon the Lord Chancellor declared, That though where there appears a real jn- 
tention to revoke, and that by accident there happens a Diſability, or a clear Proof that 
the Party i; by Fraud prevented to execate ſuch Att as will amount to a Revocation, 
this Court may relieve , though there be no formal Revocation. But on reading the 
Proofs in this Cauſe, there not appearing any Intention, or Fraud or Sr 
ro execute ſuch Power * But on the contrary, that he had the Lid Deeds in his Hands 
ſeveral times, and what he did in order 10 the deſtruttion of the ſaid Deeds, be tmme= 
diately repented him of, and gave the ſaid Deed back to one of the Truſtees, to be kept 
for rhe Benefit of the Perſons and Eſtates therein limited and concerned ;, and often 

| enquired 
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enquired, Whether notwithſtanding ſuch his raſh at, the Deed continued ftill in force; 
and being adviſed it was ſtill a good Deed, and in force, he declared great ſatisfatti- 


en therewith. And therefore the Court would not relieve, but diſmiſſed the Plaintiffs, 
the Heirs at Law, becauſe that was the intention of Sir Thomas Bruerton. 


There is alſo the Caſe of Garland and Bowdler, 300. was deviſed to a 10 Car. I. 
Daughter,provided ſhe get the Executors Conſent to her Marriage in Writing ; 
and It was decreed, That a verbal Conſent was good, for the ſubſtance was 
thereby performed. 


Livery and Seiſm, for want whereof, the Conveyance being a Feoffment, was 18 7cob1. 
void at Law, yet decreed good in Equity ; tho the Order ſays it was a volun- 
tary Feoftment, 


Paget and Paget. There was a Deed of Revocation, add declaring other uſes, 1587: 
but therein were left ſeveral Blanks, which were not filled up till after the 
Parties death, yet held good in Equity. 


It was lately decreed in the Caſe of 7emy and Barker, that when there F:my's Cafe. 
wanted a Surrender to the uſe of a Will, by reaſon whereof, the Eſtate being 
Copyhold, was void at Law, yet decreed good in Equity: And though the 
Deviſe was only to a younger Siſter, againſt an elder Siſter, and that the 
younger Siſter was otherwiſe better provided for than the elder Siſter. 


The Caſes likewiſe of Pombam and Bamfeild , and of Sir Charles Chymſk, 
ſhow how far the Court will go to purſue the Intention of the owner, when 
plainly appearing. 


But now to look a little back on the preſent Caſe, it is further to be de- Nor only the 
monſtrated, That not only the Duke, but alſo the Earl himſelf, and all the 7%, but _ 
reſt of the Duke's Truſtees, who knew of this Will, did thereupon look up- _=_ "—_ 
on the laſt Will to be the Settlement of the Duke's Eſtate, and that the Deed Truſtces,look- 
muſt be concealed from the Duke, and forgot by him, and not regarded by ed on this 
the Earl, or any of the Truſtees ; appears by the ſeveral Letters between laft Will, as 
them and the Duke , whereby the Earl of Bath hath under his own Hand gi- + euqaees 
ven Judgment againſt himſelf, as to the Duke's Intention. Bars. : 

Firſt Dr. Barnick, and others ſwear, That on the News of the death of Co- Several Let- 
lonel Monke in Holand, the Appellant Chriſtopher was by him, and the reſt of £15 trom = 
the Truſtees looked upon as = Duke's Heir, and Sir Walter Clargs writ a "Y _ mY 
Letter, all of his own Hand, dated 11th. Feb. 1683. to the Duke, wherein y,,,; Mr. Menk 
he - expreſles himſelf thus ; That he is deſired by the Friends of Colonel 
Monke, to acquaint his Grace with his Death, and how he had left his Wife 
and*Children in low Circumſtances ; and therefore moves his Grace for or- 
ders for ſome ſpeedy Subſiſtence for them, and for the Education of the Chil- 
dren; and therein alſo goes on in theſe words, viz. I hope you will by the firſt 


conveniency be pleaſed to ſend us over ſome Orders in it ;, for 1 muſt uceds confeſs, s 


to my own pa ticular, that 1 think it very proper, ſince your Grace has thought fit to 


promote that Branch of your Family ( how remote ſoever ) into ſo great a ſhare of 
your Favour, there ſhould be ſomething done towards the breeding up of the Children, 
to make them appear in the Vorld anſwerable to that Figure which your Grace has 
deſigned they ſhould one Day make in it. To this Letter there is a Poſtſcript 
ſigned by the Earl of Bath, and other Truſtees, in theſe words; My Lord, 
we have received a Letter. to the ſame purpoſe with that to Sir Walter Clargis, and 


foyn with him in the ſame requeſt. Signed, Bath, Craven, William Cheney, 
Thomas Stringer. | 


A Let- 
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(38; ) 

54 April,u688. ,_ A-Letter from Sir Walter Clargis, t& Mr. Bower, the Duke's Gentleman of the 
Horſe in Jamaica ; wherein he expreſſeth himſelf thus, viz. 1 ſent his Grace 
word long ago, that peor Colonel Monke was dead, and that he had left bis 
Wife and Children in very great neceſſity ; and that it was my Judgment, ſince 
his Grace thought fit to give them ſo great a proſpett hereafter, he ſhould allow them 
ſomething in preſent, that they may be bred up equal to ſuch Charatter ; therefore, if 
you find an opportunity, incline bim 10 vt. Et 


16 Jan. 1688 A Tetter from the Ear! of Bath, Earl of Craven, Sir Tho. Stringer, and 
Dr. Barwick, to Mrs. Monk, to let her know they had acquainted his Grace with her 
Huzcbaud's Death, and with ber Condition, who had been pleaſed, in continuance of his 
Kindneſs, to give Direttions for the Education of ber eldeſt Son,at Monſieur Fawberts, 
the moſt eminent Academy here, where he f v7 be taken (uch care of, as ſhall anſwer hs 
Grace's Expeftations, and deſires her to ſend him over with the firſt conveniency, that 
be may loſe uo 1 $7. 

Fram Sir Walter Clargs, to the Duke, wherein he acquaints him, That Col. 
AMonke's Son is come over, and ſeems to be a pretty young Gentleman ; and, 
That he was not yet at Mr. Fewhert s Academy, but that they intended to put 
him there as ſoan as Conveniencies could be bought for him, like the reſt of the 
Academilſts. 


14 April,168g. A Letter from the Duke in Jamaica, to Tho. Stringer, taking notice, That he had 
heard of the Death of kis Kinſman Col. Tho. Monke, and deſired him to acquaint the 
reſt of his Truſtees , That it was his deſire. that care be forthwith taken of his - eldeſt 
Sor, to be well educated, that he may receive ſuch Improvement as ts proper for what 
T bave already deſigned bim ;, and therefore I think it convenient that he be put undcy 
the tuition of Monſieur Fawbert, and that particular Care be taken to ſee it done, and 

give me an account, from time to time, how he proceeds in his Studies. 

-——And Mr. Fawhbert alſo ſwears, That the Duke wrote a particular Letter 
to him, to take Care of him. Now, furely a man of the Duke's Honour and 
Sincerity was not in jeſt when he did allthis ; notonly not to intend his Couſin 
AMenkg ſhould not bave his Eſtate when he told him he ſhould, but to put him 
upen a way of Education very improper for him, if he were not to have the 
Eſtate, and abſohuely to Ruin him with Suits after his Death, and to draw his 
own Name and Honour ſo much in queſtion, with the King and every body, 
after _ Death, when he had no manner of Occal;on or Temptation upon him 
ſo to do. 


Io Sept. 1688. 


Note, that Mr. Aonke had no Proviſicn nor Profpe&t from the Duke any 
other way than by the Laſt Will: And farther alſs, That the Duke, upon the 
News of Col. Monks Death, put himſelf and Family into Mourning for him : 
And further alfo, According tv the Duke's DireCtions, he was put out by the 
Earl and Truſtees, to Fawhberr's ; and the chief Care of placing him was left to 
the Earl, who agreed for him and a Servant to be there, at the Duke's Ex- 
Pence, at 34 /. a Quarter, beſides Clothes and other Neceſlaries, which came 
to above 200 L. per aumum, and the Earl and Truſtees uſed often to viſit him 
there. All which is fully proved. 

The Earl's Now, the Earl, by his Anſwer, goes to. explain all this, and ſays, Thar 
Anſwer about Fawbert's was the place where the Duke uſed to breed his Pages, and has provcd that 
the Duke's di- by a Witneſs ; but we would have his Lordſhip ſhew how many ſuch Expreſſi- 
16-91 3 _ ons as are in the ſaid Letters, either the Duke or he ever had of any of his 
tt Pages, what Figures they were to make, and Characters they were to bear, one 

day in the World ; and what the Duke deſigned for them ; or how many Pages 
did the Duke breed with a Servant, at 200 /. per annum ; and how many Viſits 
did the Earl, and the Duke's Truſtees ever make to any of the Pages, as is pro- 
ved they did to him ? | 


The 


( 29) 
The 4th and laſt General Head, is, That tho this Deed had been duly obtained, 4th Laſt gens: 
and bad not been concealed, and had !ns power of Revocation , yet it ought to be tg- fal Head. 
-ke j ar Equity, as a Truſt for the Duke himſcif, and ſtill alterable, and in bis Power "l 

to diſpoſe. 


Ic is plain, Thzs Deed is not a Subſtantiveof it ſelf, tur intirely depends, and 
pins it ſelf on the Will of 1675. which ir rec tes and ſays, It zs to corroborate 
and confirm, and not to revoke zt : And it ſays, It zs to ſecure all the Legacies 
of that Will; And yer the Willof 1675, was not only reyoked by the Deed, 
by limiting the Eſtates to different Uſes than the Wi# did ; for which Rea- 
fon, no Man can tell what Rational Conffruftion to make of the Deed and Will 
of 1675, to make them ſtand rogether, bur alſothe Willof 1675, as toall 
the Legacies, is now revoked by * Will of 1687. There's noch ng then 
ſeems more Natural than to conſtrue it, That this Deed being purely yo- 
luntary, and it appearing by it, that the Duke had ſo much before him, the 
corroborating of hzs Will, which was Ambulatoria uſque ad Mortem, that this 
Deed ſhould be gueſt a Will, and that this laſt Y/illbeing fo ſolemnly bis Inten- 
tion, ſhould declare the Truſts of the Deed. The Judges at Law have gone 
pretty near ſuch a conſiruftion as this, even whete there was no power of 
Revocation. Dyer 314- A Man by Deed indented, in 13 A. 8. declared , pyer 3:1: 
That whereas be had ſuffered a Recovery , to the intent to perform his Will, touch- 
ing the d:Spoſution of hzs Lands, In the firſt place declares, That the Feiffees ſhalt 
ſuffer him to receive the profits fer hzs Life ; and after his Decedſe, that they ſhall ſtand 
ſerged of a Third part, tothe uſe of his Wife for Life, and then to his Son R. with 
other remainders over. This Deed had no Power of Revocation, and the Queſti- 
on was, Whether he could alter or change it, & the Will be had mentioned in it ;, 
And it was reſolved by Dyer, and the reſt of the Judges, That he might well 
change the former Will, for that a Will, and the Laſt Will, are the ſame, and the 
Recovery was to perform bis Laſt Will ; and that this Deed or Indenture ſhall be ta- 
ken Guaſi a Will, which zs always (hangeable. 
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Huſſey purchaſed a Mannor of the Queen, and made his Will, and after- avre 789. 
wards made a Feoffment, to the uſe of ſuch Perſons, and for ſuch Eſtates Huſty's Caſe; 
as he had declared by hzs Laſt Will, of ſuch date; and adjudged, that the 
Feoffment was a Revocation of the Will, but that the Rewoked Will was ſufficient to 
declare the Uſes of the Feoffment. 
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Earl of Ormond, Father to the Lady Dinewall, ſuftered a Recovery to the ,, , 2 
Uſe of bis Laſt Will, and afterwards by Writing under bis Hand and Seal, did tari 
declare, That the Recoverers, and their Heirs, ſhould land ſeized to the Uſe of Ormona's Cafe. 
himſelf, in Taile Male remainder to the Lady Dingwall, bs daughter, and the Heirs 
of her Body remainder to the Right Heirs of the Earl, Here was no power of Re- 
_ vocation ;, and' the Aneſhnes was, Whether thoſe Uſes were rewecable > For if they 
be, then the Earl hath made a Will, and a Revocation, de taQto, by limiting other - 
Uſes; and one Judge thought they were not ; but Tivo of the Judges, were of 0- 
pinton,” they were revocable at all times, becauſe all was grounded on the Recovery , 
which was to the Uſe of his Will, which was always changeable ; And 2dly, For 
that the Recovery was to the Uſe of his Laſt Will, which zs not underſtood a Teſta- 
ment only, but any other voluntary diſpeſution And the Uſes limited to the Lady ds 
not contraditt the firſt Limitation, but rather ſtand as an Expreſſion, how his Mind 
ſbould be for the Time ; and yet nevertheleſs 7s flill ſubjeet to the change and Alte- 
 rationof his Wifl, which was taken to be agreeable with the former Reſolution in the 
Books, and with all the ſubſequent 4fs of the Earl, 


Now then what can be nearer the Reaſons of theſe Reſolutions, than to Truſt appears 
con{lru@ that this Deed ſhould be Quaſi a Wil, and till in the Dukes Power, 9* the face of 
and that this laſt Will ſhould dire& the Uſes of it, the rather alſo for that ** P<<4 
there is a Truſt appears for the wow upon the very Face of the _ 

where 
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(30) | 
where it is thus expreſſed. And it is declared by theſe Preſents, 'Th#t all the 
Honours, Manners, Lands and Premiſes, -, theſe preſents, or by bis ſaid [aft Will, 
fetled upon the ſaid Earl of Bath, and his Heirs, are ſo ſetled upon this ſpecial Truſt 
and Confidence in him repoſed, that he the ſaid Earl of Bath,and kis Hers (if there 
ſball.be need thereof ) ſhall / much Lands, part of the 1 ands ſettled to him and 
bis Heirs as aforeſaid, as ſhall ſulty and henefily pay the ſdid Duke's juſt Debts and 
Legacies, and Funeral Charges, within a cunvement time after his deteaſe, as iiuch 
ds the Perſmal Eſtate tomes ſhort in the Payment thereof by the Ex ecutors of the ſaid 
Duke in his Wiff mentioned. Now if in this Declaration, that my theſe 
words in bis ſaid Wil mentioned, were omitted, then ic were a general cruſt ;_ 
and though the Eſtate at Law were Veſted 71 the Earl by the Deed, yet he 
would remain a Truſtec to pay allthe Duke's Debts, and whatfoever Lega- 
cies, Or what Eſtates he ſhould give by any #7, which would be a good ap- 
pointmeritof the Truſt without fix ſnch' Witefſes, and then the loft Will 
would have its full Operation upon - it ; but the other fide wculd ayoid 
this , by ſaying thar thefe words (al the Debts and Legacies of the ſaid Duke, 
by the Exzechtors of the Jai! Duke, mn his ſaid Will mentioned) ſtall teftrain it, 
that he was never to Pay any more than the Legac es in that Will of 
1675.2d-ifthat ConſtruQion fhould hold , then ſee what will happen, The 
Earl hath the Duke's Eflate on Truſt to pay his Debts and Legacies; but now he re- 
fuſes to pay the Legacies of the loft Will, becauſe they are not in the firſt Will ; and 
| be hikewiſe refaſes to fay the Legacies of the firſt Will, tecauſe it ſtands now revoked 
by the laſt Witl ſo be. would now carry away the Eſtate ciſcharged of all the Lega 
| cies, which is exprefsly contrary to the Truſt and expreſs #ords cf the Deed, which 
| ſay, it was to ſecare the Legactes;, And when thar Will of 1675. (to which the 

'was only Ancillary , ard Bui ds ir ſcIf upon that t oumdation) is 
now fallen; it ſhould ſeem the SuperſtruQture of the Deed ſhould alſo fall 
- with ir. And furthes alſo obſerve, the Duke might bave charged Dcb:s 
to the full value of che woke Eſtare. 


It is not here to be forgot, that ſince they take thoſe five words ( in his 
faid Wilt eged! ro- be ſo' very reſiriftive and material, it were to be 
wiſhed they woul give & better account what were the words which ar firſt 
followed thofe words in the' draught of the Deed produced by thern, as the 
ſupport of the'Deed ; for it was the laſt day of Hearing, and never ill 
then diſcoyered; that after thoſe words which are towards rhe borrom of the 
ſheer, there are two Lines of that ſkeet cut clear away, and the topsSof lome 
of the Letters of the next line ſti]] remaining, which ſhews tt ere was more 
Writing there, and if theſe' words cut away, had becn (in the faid Will, 
in any other Will, or writing mentioned) no doubr then ic had been a general 
Truſt, and:the Duke miphbr have appointed it as he pleaſed ; and now this 
bcing all along! in'their Cuſtody, and'Cur in ſo marerial a' place, it oughr 
tobe preſumed'againſt them, and: what we ſay or ſuggeſt it was,unleſs they + 
give a yery' good Account what it was, and how'it came to be Cur. 


Bur there ſeens'ſtil} rhe'leſs Reaſon' ro ſtand upon Niceties, and ſo much 
ſtriftneſs in the Confteuithion' of this Title, when thatthere is rio Conſideration ari- 
ſing from che Farl; incompariſon with tho'e is the Taft 7Vill, and when - 
that tho' this Dead#Mall' be ſet aſide for 'one'thing or other, or taken as a 
Truſt, thar a res 1 oo che Laſt Y/7P, all the Chief Ends and 
latents of che 'arc performed 'in' theſe ReſpeRts, All the Debts and Llepa- 
cies-will be: paid, The deſcent tothe Heir of the Regicade will be prevented, rio Coun- 
terfeit or Surrepttious YVill can be ſet up, 2d theDuke%5Bſtare will beBonotirably 

tonly in. his Blood & Family, Meg his Name, to which the 
ſo great regard; bur by the contrary conſtrution 

che:Dakes whole deſign and-intenit'fo ſolemnly and deliberace), ' ſignified, b 
tis laſt Will, will be intifcly avoided, 4 | Ny ty 


® 
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. The Earl ſtands much dn his great Services to both the Dukes, which *cis 
believed was more than repaid by them, with a return of Services ; beſides, 
that his kindneſs was not forgot, when by his laſt Will ke left his Son Bevile 
Greenvill an Eſtate worth 3o0oco /. to him and the Heir Males of his Body ; 
and though. the old Duke might move the King, as he fays, for a Privy Seal 
to make him Duke of Albemarle,and to give him the reverſion of Theobalds if he 
- died without Iſſue ; yet theſe were things belonging intirely to the King,and it 
ſignified nothing to the Duke ; but when he came to diſpoſe of his own Eſtate 
' he both made a Will, by which he named Nine Guardians of his San, and did 
not ſo much as give him the trouble of that Truſt, nor name. him, nor is 
the Earl ſo much as named in the Marriage-Settlement, perfe&ted a few days 
before the Duke's death, though others of the Duke's Friends are : And 
neither was Duke Chriſtopher*s Reſolution conſtantly ſettled towards him, as 
has been pretended ; for he made a Will in 1673, and deviſed the Bulk of 
his Eſtate between Sir Thomas Clargis, and Mrs. Rawlinſon, and Mrs. Farewell, 

Earl of Bath in it, ſave only in Remainder 


and did not ſo much as name the 
after an Eſtate Tail in a ſmall part to Bevile Greenvll. 


Anſwer to the 
Exrl's Scr- 
vices, and to 
the Privy Seal: 


Then the Earl ſeeks to diſparage Colonel Monke, as orie who had been Duke's Kind 
low at firſt, and not of the Duke's Relations. But it is ſufficiently proved, neſs and Re- 


That he was a Gentleman of good value and eſteem, and was always in 
great regard with the Duke ; and many kind Letters appear, whereby he al- 
ways owned him as his Relation and Friend. 


One Objefion they have made againſt the laſt Will, That the Duke muſt 
have been ſurprized in it, becauſe he has deviſed Porheridge to Colonel Monke, 


lation ro Cos 
lonel Monk 


Obje@ion 24 
bour Porhe- 


and deſired he ſhould live there : Whereas the Duke was only of that = ridee anfer'ds 


Tenant in Tail, with Remainder to Mrs. Pride, and ſo it could not pa 
the Will. | 


To this the Anſwer is plain, That the Duke being Tenant in Tail, might 
have ſuffered a Recovery, and diſpoſe it where and how he pleaſed : Burt that 
he knew there wanted ſuch Recovery, appears in this, "That he deviſed ro 
My. Pride 5000 1. which was near the value, upon condition that he and his Mother 
releaſe "their Pretences thereto. And, Secondly, by this, That juſt about the tim? 
of the laſt Will, there is an Agreement under Hand and Seal, between the Duke and 
Mr. Pride, whereby in conſideration of 300 1. in hand, paid by the Duke, he Co- 
venants to lay out what the Duke ſhould leave him by his Wall to the uſe of himſelf for 
life,and then to his Iſſue, &c. And, alſo in conſideration thereof; Covenants to convey 
. Potheridge to ſuch Perſons and Uſes as the Duke ſhould dire by his Will. And to 
tais Deed the Earl. of Bath is a ſubfcribing Witneſs, though he hath ſince 
bought Pride's Title to. it. | 


© "But, notwithſtanding all this that was inſiſted upori, the Count have dif- 
- miſſed the Dutcheſs, and Mr. 1onks Bills, ( which were to eſtabliſh the Laſt 
Will of the Duke, and to have his Real as well as his Perſonal Eſtate go accordingly ) 
. Þ far as they ſeek Relief, as to the Real Eſtate againſt the faid Deed. 


And though long Speeches were made in Court, on their giving Judgment,” 


yet the Conrt have not thought fit, in the Decree of Diſmiſs, to inſert any 
one. Reaſon for their ſs doing, but in general only, That they ſee no 
Cauſe of Relief, But, it*is humbly prayed, that the ſaid Decree may be Re 
verſed by the Lords, and the Laſt Will eſtabliſhed, for the ſeveral and many Reas 
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